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by Judlith L. Dillon, Esq.

PRESIDENT'S COLUMN

Thank you again to the many volunteers
who participated in Law Day events. We
have had great feedback from the teach-
ers and students participating in the pro-
grams. Exposing young people to the le-
gal system, rule of law, and careers in the
law helps serve our VBA goals of workforce
development and promoting understand-
ing and respect for the rule of law. | en-
courage County Bar Associations to contin-
ue this outreach and explore opportunities
for working with local schools and com-
munity organizations in the next academ-
ic year. |, along with the Workforce Devel-
opment Committee, will continue to reach
out and coordinate with county bars and
attorneys interested in this programming.
We hope to expand the number of schools
reached in the coming year. The commit-
ment to engage with our communities and
each other is the focus of my column.

In addition to Law Day and programs di-
rectly serving school-aged children, | en-
courage you to explore other volunteer op-
portunities in your communities that help
promote access to justice and respect and
understanding for the rule of law. The up-
coming 2024 election will be another test
in our nation’s experiment with democracy
and towns across the state will be at the
front lines of the voting process. Towns
rely on community volunteers, many of
whom have served for decades, and are
nearing or well past retirement. Lawyers
can volunteer to be poll watchers and poll
workers throughout the day and night. The
meticulous and detailed work of counting
ballots is important and well suited to at-
torneys. Please contact your Town Clerk or
the Secretary of State to learn about serv-
ing as a poll worker or poll watcher.

Other opportunities for community in-
volvement include serving on local school
boards and library boards. These boards
can ensure a robust and broad based edu-

Happy Summer

Serving our communities also includes
serving it newest members, immigrant and
asylum seeking organizations. Bar mem-
bers can follow the lead of 2024 Pro Bono
Award winner Seth Lipschutz who works
with the Vermont Asylum Assistance Proj-
ect. You can join Seth in assisting asylum
seekers gain work authorizations, social se-
curity numbers, banking and financial ser-
vices, professional licensure, health care,
public assistance--all those elements nec-
essary to become successful, productive
members of their new communities. Oth-
er asylum and immigrant organizations
throughout the state can benefit from the
work of volunteer lawyers, including the
Vermont Afghan Alliance in Burlington,
Community Asylum Seekers Project in Brat-
tleboro, Central Vermont Refugee Action
Network, Northeast Kingdom Asylum As-
sistance Network, and Bridge to Rutland,
are among the organizations assisting new
Vermonters that could benefit from the vol-
unteer services of our members.

In addition to serving our greater com-
munities, | encourage you to directly serve
and mentor our new colleagues and mem-
bership. | was disheartened and surprised
by the results of the retirement succession
planning survey that indicated 61.88 % of
respondents answered “no” to the ques-
tion, “Would you be interested in learn-
ing about opportunities to connect with
or mentor new or young attorneys?” Also
troubling were the answers to the ques-
tion, “Would you be interested in mentor-
ing a new or young attorney in your area
about developing or supporting a legal
practice in your area?” Only 29.83% an-
swered “yes,” while 34.81% responded

Judith L. Dillon, Esq.

“no,” and 35.36% indicated that they were
unsure.

Despite these statistics, | know that many
of you have provided informal mentoring
to younger attorneys throughout their ca-
reers. To encourage and support new at-
torneys, we need to make a greater effort
to reach out and mentor them. We need
them to establish career and community
roots that will plant them firmly in the Ver-
mont legal community. Please contact me,
your county bars, or Vermont Bar Associa-
tion Mentor Advice Program, Vermont Bar
Association Mentor Advice Program - Ver-
mont Bar Association (vtbar.org), for men-
toring ideas, support, and opportunities.

Enjoy your summer! | look forward to
seeing you at the VBA Annual Meeting at
Lake Morey on Sept. 27. &

Get the most for your clients and your community with
an Interest on Lawyers' Trust Accounts (IOLTA) at
Heritage Family Credit Union. As a Gold Level Prime

cation that provides the foundations for cit-
izenship and active civil engagement which
is essential for ensuring the next genera-
tion is prepared to participate in and main-
tain our democracy. Community organiza-
tions like the King Street Center, Boys and
Girls Clubs, Alliance for Community Trans-
formations in Bennington, and many other
youth serving groups throughout the state
need the support and mentorship of car-
ing and responsible adults. In addition to
young people, community organizations
serving seniors also need our support.

Partner Institution with the Vermont Bar Foundation for
the IOLTA Program, HFCU offers a higher rate of return
on IOLTAs while helping to advance access to justice.

Call 888.252.8932 today to see how
IOLTAs can make life better for your
clients, your community, and you!

m HERITAGE

WWW . HFCUVT.COM
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Interview by Kim Velk, Esq.

PURSUITS OF HAPPINESS
Andrew Manitsky on the Keyboards

KSV: Hi Andrew! As you know, for this
feature, we interview people with interests
and passions outside of the practice of law
which have helped keep them balanced.
You're a busy lawyer, and have been very
active in the VBA - as anyone knows who's
been paying attention you were the VBA
President last year and you're the longtime
head of our Intellectual Property Section.
Through it all, however, you've also been a
serious musician. I'd like to learn about the
place that music has had in your life and
how it has fit with your professional life.
But let's start at the beginning. Can you
share a bit about your origins? Where'd
you grow up?

AM: | grew up in New York City.

KSV: Were you musical as a kid?
AM: Yes! | started playing piano when |
was five years old.

KSV: Do you remember how you first
got interested in music? Was it your par-
ents’ idea or yours?

AM: It was actually my kindergarten
teacher’s idea. One day she brought in a
huge xylophone for the kids to play with,
and | had a blast smacking it and creating
sound. My teacher reached out to my mom
and suggested | take piano lessons.

KSV: Are you from a musical family?
AM: Nope.

KSV: s there a kind of music that you like
best? What is it, and why?

AM: | love Top 40 pop music, especially
if it's dance/R&B. But | grew up loving The
Beatles and Billy Joel, so that's always in
the mix for me, as it were. | guess | like the

immediacy of pop music, the accessibility
of it, the “now-ness” of it.

KSV: Has pop music been your musical
focus all through the years? It seems to me
that not many five-year-olds from nonmusi-
cal families would get a push in that direc-
tion to start.

AM: | have always loved pop music. Hon-
estly, | have the musical taste of a 13-year-
old girl. But when [ first started playing pia-
no, they had me playing the typical, begin-
ner classical pieces. | didn't love it, and | re-
sisted it. Slowly, | was able to move the mu-

SILVERLAKE
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sic toward ragtime, and then to Billy Joel.
My piano teacher allowed it because there
was enough going on musically, especially
from a music theory perspective.

KSV: Where did it go from there?

AM: From there, | just played more and
more — and began writing/recording mu-
sic and performing live. | had bands in high
school and college and law school. Actual-
ly, after college, | recorded a demo and was
offered a publishing deal, and for some un-
known reason | didn't take it and went to
law school instead. Some might say that |
have made some questionable decisions.

KSV: Whoa. Hold the phone. Tell me
more about this. Was it original music
from your band in college? Or an Andrew
Manitsky solo/single?

AM: It was my original music, as a “solo
artist.” But | did work with other musi-
cians on the recording. One song was
called "The Met” about a visit to the Met-
ropolitan Opera House. An opera-singer
friend of mine sang over a dance groove
and it had rap verses. At gigs in college,
we sometimes had to do the song twice in
a row, because people went nuts over it.
Don’t make me send you some MP3s!
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Pursuits of Happiness

Estate Planning,
Elder Law &
Medicaid Planning

Providing Peace of Mind for
Families and Loved Ones

e
Our Services:
e Preserve Your Assets While
Qualifying for Medicaid

e Comprehensive Estate
Planning: Wills & Trusts

e  Expert Assistance with
Medicaid Applications

e Efficient Trust
Administration

Ellen B. LaPlante, Esq.
Wendy S. Hillmuth, Esq,

Members of the American
Academy of Estate Planning
Attorneys & National
Academy of Elder Law
Attorneys.

UNSWORTH LAPLANTE, pu.c
ESTATE PLANNING & ELDER LAW

26 Railroad Avenue | Essex Jct., VT
(802) 879-7133

For FREE consumer reports,
articles and estate planning
webinars, please visit us at

unsworthlaplante.com

I
—

21 ) I r__'

- SANA

AT STOWE

The Strength to Heal

At Sana, we offer trauma-informed medically
assisted treatment for substance use disorders
in a beautiful, serene, and private setting.
Our mission is to create the foundation for
long-term recovery and restoring quality of life.

»

KSV: Oh great. I'll take the MP3s any-
time! Did you have a stage name in mind?

AM: | used my middle name, so it was
“Andrew Darren.” Can't believe you
thought to ask that! That's mildly embar-
rassing.

KSV: Well, for better or worse, | can't
think of any famous “Manitsky” pop stars
- and I'm speaking as one with a last name
that is not particularly poetic. And | think
“Andrew Darren” has a really nice ring to
it! Anyway, you didn't go down that music
road after college - it was law school for
you. What sent you down that track?

AM: | was a philosophy major at Ober-
lin College, focusing on ethics and moral
theory. | wrote my honors thesis on abor-
tion. | have always liked tackling tough is-
sues — and abortion is obviously tough for a
number of reasons. In fact, | was specifically
told that, as a male, | shouldn’t be writing
about it. That didn't sit so well with me, and
made me want to work on the issue all the
more. Anyway, law school just seemed like
a natural next step for me. | even thought
about doing a double degree in philoso-
phy and law.

KSV: That's very interesting. Can you talk
a little about your legal career? | know in-
tellectual property has been a focus of your

Our Pillars
Health ~ Comfort ~ Wellness ~ Recovery ~ Growth

e

866-575-9958 | sanastowe.health

Accepting all private insurance & in-network with major insurance plans

practice. How did that evolve?

AM: Out of law school, | was a litigator
in New York City. A lot of the firm'’s clients
were internet startups and other business-
es with intellectual property, so | got the
opportunity to work on a number of trade-
mark and trade secrets and non-compete
matters. | loved it.

KSV: Can you tell me a little about how
you wound up in Vermont and your work
here?

AM: | wanted a different life experience.
My son was two years old at the time, and
raising him in Manhattan (on the upper
west side) became less and less fun. Also,
the idea of working in a smaller firm - in
Vermont, no less — seemed so appealing to
me. | didn't have many contacts here, but
| knew | wanted to be in Vermont and was
somehow able to make it happen.

KSV: That's great. We're glad you came.
But let's get back to the music. Tell me
about how it fits into your work life these
days.

AM: Well, | play keys and sing in a band
called B-Town (the “B” representing “Burl-
ington”). Another lawyer, Scott McAllister,
plays with the band, too; he's a guitarist.
We are a cover band, and we play Motown
stuff, like Stevie Wonder, and blues and

THE VERMONT BAR JOURNAL « SUMMER 2024

www.vtbar.org



P T CiCe OF ﬁll]C]IC

ch(’ 1974

DO YOU HAVE A
SERIOUSLY INJURED
CLIENT AND NEED TO
LITIGATE IN FLORIDA?

We can help. Seth Pajcic is dual licensed in
Vermont and Florida and is accepting new cases.

For more than 45 years, The Law Firm of Pajcic & Pajcic has represented individuals =4
and families who have suffered a serious injury or wrongful death because of the fault

of others. Some of our practice areas include car, motorcycle and truck crashes; as well as Iltlgatlon
involving medical malpractice, dangerous consumer products and unsafe motor vehicles.

WE HAVE HANDLED MORE
THAN 10,000 CASES AND
RECOVERED OVER $1 BILLION
F(]B OUR CLIENTS

UUR 13 A'ITI]RNEYS HAUE
MORE THAN 350 YEARS
OF COMBINED LEGAL
EXPERIENCE AND ZEALOUSLY
REPRESENT INJURED CLIENTS
IN THEIR TIME OF NEED.

(904) 358.8881 | WWW.PAJCIC.COM | ONEINDEPENDENT DRIVE, SUITE 1900 | JACKSONVILLE, FL 32202




Pursuits of Happiness
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dance and random pop songs. It's a lot of
fun. We play at Snow Farm Winery and The
Old Post and Red Square and other local
spots. We also play private parties.

KSV: What kind of time commitment are
we talking about?

AM: Good question. When we are ramp-
ing up for the season, we will have a bunch
of band practices, and of course folks need
to practice on their own to learn their parts.
The gigs themselves are not too demand-
ing time-wise. We play largely in the sum-
mer and fall, and try to limit it to two or
three gigs a month. The gigs average three
hours.

KSV: Do you have other musical endeav-
ors as well?

AM: About two years ago | co-produced
a smooth jazz album with Dan Alan Levine,
who is a very talented, Tony-nominated
composer. Since we were still in COVID,
we did everything remotely. He had other
musicians play on it, including Kim Scott, a
wonderful flute player.

KSV: OK. | think that may make you the
coolest attorney in Vermont. Can you tell
me about how music fits into your lawyer
life? Does it help you manage work stress?
Is it something you're happy to get to when
you close your computer or get out of a
meeting?

AM: I'm not even doing as much mu-
sic lately as I'd like to. | love writing and
recording, but my work as VBA President
last year and private practice — especially
my new firm, MANITSKY LAW, PLLC - have
put a crunch on my time. But one thing |
always do at band practice and at gigs: |
leave my phone in my car. | think it's im-
portant to disconnect in a meaningful way,
and to be present in the moment. If | have
my phone with me, I'll be, you know, doing
emails on set breaks. That's not good.

KSV: Leave that phone at home! Can
you tell us where we might be able to see
B-Town later this summer and or early fall?

AM: Sure! Our public gigs later this sea-
son include Red Square [in Burlington] on
August 2, Colchester Bayside on August 8,
Spanked Puppy [in Colchester] on August
16, and The Old Post [in South Burlington]
on September 27.

KSV: | don't get out a lot, but I'll try to
catch you guys! I'll be the one with the
lighter in the “Andrew Darren” t-shirt. Can
you tell me more about your new firm?
What kind of law are you doing?

AM: If you actually show up with that t-
shirt, I'll pay your bar tab! No joke. So, my
new firm is purely a continuation of what
I've been doing for the past 30 years. | rep-
resent clients in state and federal court in
a wide variety of civil disputes, including
complex commercial litigation. | handle a
lot of intellectual property matters, includ-
ing trademark registrations. | represent
lawyers in disciplinary proceedings. | do
some personal injury and product liability
cases. As you know, I'm just a simple coun-
try lawyer.

KSV: Well congratulations on that! I'm
not sure if it's bad luck to wish lawyers good
luck so I'll just say “break a leg” whether
you're singing or lawyering and thanks for
sharing your “pursuits of happiness’ with
the VBJ. And be on the lookout for me and
my AD T-shirt. (You can leave your phone at
home while you're gigging but don't forget
your wallet.)

AM: Thanks, Kim. Always a pleasure
speaking with you.

Do you want to nominate yourself or a fel-
low VBA member to be interviewed for Pur-
suits of Happiness? Email info@vtbar.org. &

Maine Case?
Refer your clients with confidence to
Maine’s most respected plaintiffs’ law firm.

Your client’s success is our shared goal.

Together, let's win.

WHERE SUCCESS COMES

BERMAN&
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by Anna F. Connolly, Esq.

WRITE ON

Match Mindsets for Better Communication

Lawyers communicate all the time. We
write, negotiate, argue, persuade. Briefs,
contracts, letters, agreements, meetings: we
are always communicating. Lawyers should
be great at communicating. But are we?

Actually, “effective communication with
clients isn't something that most lawyers
give much thought. And this trend starts
in law school, where the focus tends to
be on substantive law and legal theory.”"
Moreover, because of the structure of our
“adversarlial]” legal system, from the earliest
days of law school, we learn to be just that—
an adversary who must “zealously” defend a
client within that system.? But an adversarial
mindset does not necessarily foster effective
communication; if anything, it does the op-
posite. A myopic focus on winning, beating
the other side, or being right will not neces-
sarily move you closer to your goals.?

Much has been written on legal communi-
cation, particularly in the realm of legal writ-
ing and oral advocacy. But a recent book
written for non-lawyers offers some promis-
ing tips for the legal profession. In his book
Supercommunicators: How to Unlock the
Secret Language of Connection, Charles
Duhigg explains that “[hJow we communi-
cate—the unconscious decisions we make
as we speak and listen, the questions we ask
and the vulnerabilities we expose, even our
tone of voice—can influence who we trust]
and] are persuaded by . .. ."*

Building trust with a reader and persuad-
ing that reader are goals of many legal writ-
ers. So how do we do it? Duhigg asserts that
we reach this deeper level of trust and con-
nection through “neurological synchroniza-
tion, an alignment of our brains and bod-
ies.”® We don't always notice synchroniza-
tion, but this alignment “influences how we
talk, hear, and think.”¢ Some individuals con-
sistently struggle to synchronize with people
(even friends and family).” Others—the su-
percommunicators—"“seem to synchronize
effortlessly with just about anyone.”®

Those who are able to synchronize better
“facilitat/e] conversation,” lead people to-
ward a certain way of thinking, and “explain
themselves more clearly. ... And they ha[ve]
enormous influence” on how people think
and make decisions.” Quite a desirable set of
skills for lawyers.

So how do we become supercommunica-
tors? And what might that look like for law-
yers in particular? The first step, Duhigg pos-
its, is to identify the type of conversation you
are having."® To do this, Duhigg suggests

determining the “mindset” of each person in
the conversation.”” The mindsets will likely
fall into one of three buckets:

(1) “Decision-Making Mindset: What's this
[conversation] really about?

(2) Emotional Mindset: How do we feel?

(3) Social Mindset: Who are we?"'?

Decision-Making Mindset

The decision-making mindset kicks in
when we are thinking about problem-solv-
ing, “making choices or analyzing plans,”
“negotiating options, discussing intellectual
concepts, . . . [and] determining . . . our goals
for this conversation” and how the conver-
sation should flow.” In other words, what
should we discuss, and how will we structure
the conversation?

Determining the structure and scope of a
conversation would probably serve any advo-
cate well. Often, communications between
two parties in a dispute lump together all the
different issues in play. In a single email or
letter, one side might complain about, for ex-
ample, the other side’s delay, interpretation
of the relevant law, reading of the facts, and
proposed path forward. In fact, the legal sys-
tem seems to encourage this “kitchen sink”
approach. In discovery, for example, lawyers
are trained to lodge every conceivable ob-
jection—no matter how remote—to docu-
ment requests or interrogatories. This makes
it nearly impossible to have a concise and fo-
cused discussion about any particular objec-
tion. We lose sight of the goal when we are
trained only to attack or defend.

To enhance and improve communica-
tion between two counterparties, we might
take a different approach: first, identify your
goals. Goals should be more specific than
just “winning.” “Goals are what you want at
the end” of the conversation or negotiation
“that you don’t have at the beginning.”"
They are specific to each individual because
“[a]ll parties value things differently, and of-
ten unequally.”"® In a divorce proceeding,
for example, one spouse might value the
house while the other values custody of the
children. A group of plaintiffs in a civil law-
suit might each value differently monetary
damages, repeal of a law, or punishment for
the wrongdoers. Always “focus on your [spe-
cific] goals, not on who is right.”

Second, address one issue at a time. We
teach law students the IRAC" structure for
legal writing (Issue, Rule, Application, Con-

clusion) and instruct them to IRAC each is-
sue or sub-issue separately. The same should
be true for all types of communication in the
law whether oral and written advocacy, ne-
gotiations, informal conversations, or settle-
ment talks. Derek Thompson, a writer for The
Atlantic, dubs the tendency to link togeth-
er several hard topics “opening new tabs.”'®
“Rais[ing] a single issue” at a time is “like
opening a single tab on a browser.”" When
one person raises an issue, the other person
can either address that issue directly, staying
focused on the topic and goal at hand. Or,
they can “mash[]'Control-T' over and over
again to fill the conversation browser with
related tabs,” or unrelated and unresolved
issues that “inevitably delay mutual under-
standing and crash a productive dialogue.”?
Thompson illustrates this point with an ex-
ample of marital squabbles: "if one partner
feels frustrated that the other didn't do the
dishes, don't bring up the previous fight (tab
two!), and don’t bring up a new fight (tab
threel). Restrict the conversation to soap and
plates.”?!

This will not always be easy; sometimes
forces will work against you. For example,
in an appellate argument in front of several
judges, a lawyer may be asked a barrage of
unrelated questions at once. Or an opposing
counsel will insist on linking together unre-
lated issues in a negotiation. But whenever
possible, take one issue at a time, and stay
focused on the goal.

Emotional Mindset

The next conversational mindset, the
"emotional mindset,” “draws on neural
structures” in the brain “that help shape our
beliefs, emotions, and memories.”? When
we experience feelings while communicating
with someone—whether anger, frustration,
pride, fear, delight—we are in the emotional
mindset.?® People in the emotional mindset
are not looking for advice or to solve prob-
lems; they are typically looking for empa-
thy.2

The emotional mindset may not seem to
have a place in the law, but it creeps into
many types of legal discourse. Discussions
with clients often take place in the emotional
mindset; clients may feel aggrieved, injured,
or overcome with grief, anger, and worry.
Clients often want to feel heard, not be lec-
tured.

But clients are not the only ones who op-
erate in the emotional mindset. Lawyers, too,
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often become emotional in discussions with
counterparties, particularly when they feel
that one side isn't playing fair. Negotiation
expert Stuart Diamond, a professor at The
Wharton School and the author of Getting
More: How to Negotiate to Achieve Your
Goals in the Real World, describes many rea-
sons why people might get emotional in a
transactional conversation, including when
someone:

e “Misrepresents: lies about themselves
or the facts, makes false accusations.

e Breaks commitments/agreements or
won't make them.

e Devalues the other party by insulting,
threatening, being hostile, causing loss
of face, going over their head, question-
ing their authority or credibility, blaming
them.

e Is greedy or self-centered: makes ex-
cessively high demands, oversteps their
authority, doesn’t reciprocate goodwill
(doesn't thank you for a gift).

e |s undisciplined: doesn’t adequately
prepare, is inconsistent, loses control,
personally or professionally.

e Dashes the other person'’s expectations:
fails to show up for a meeting, treats
others unfairly.”?

To improve communication, we must rec-
ognize “the difference between an emotion-
al exchange and a practical one”? and then
synchronize. There is no use trying to nego-
tiate, problem-solve, or discuss substance
when one side is emotional. Indeed, “[e]mo-
tion is the enemy of effective negotiations
and of effective negotiators. People who are
emotional stop listening. They often become
unpredictable and rarely are able to focus on
their goals.”?

Instead, recognize that feelings are in
play, and work within the emotional mindset.
When wading through an emotional discus-
sion, don’t name the other side’s deficien-
cies or focus on where the other side went
wrong—you did this! You said that!® In-
stead, try offering the other side an “emo-
tional payment”— "an apology, words of
empathy, or a concession.”? Empathy is
“highly effective” in any conversation, and
can often move both parties closer toward
their goals.*® Pause and address the emo-
tional needs before getting down to busi-
ness.

Social Mindset

The last mindset—the social mindset—
“emerges when we discuss our relation-
ships, how we are seen by others and see
ourselves, and our social identities.”3' When
we chit chat about where we are from, our
families, personal preferences, or mutual ac-
quaintances, “we're using our brain’s default
mode network, which plays a role in how we

think ‘about other people, oneself, and the
relation of oneself to other people.””32 We
may not think about the practice of law cen-
tering around our identities, but whenever
we spend time getting to know a client, a
witness, a judge, or even a counterparty, we
likely engage in some social conversations.

In fact, we might better improve our pro-
fessional work by spending more time in the
social mindset. Human connection is a criti-
cal piece of every negotiation.® “Unless you
connect in some way with the people you are
negotiating with, you won't get a deal. Or, if
you do get a deal, it won't be a good one, or
it won't stick. Even if you hate the other side,
you need to connect with them.”3*

To connect, even with someone you know,
“take the emotional and situational tempera-
ture of the people sitting across from you."”3
In other words, instead of approaching a
conversation with an agenda and a list of is-
sues, stop to think about how the other per-
son feels at that moment.3 Even if it's some-
one you know, you might not know what is
going through their head that day: “some-
one may have had a bad commute that
morning, someone else may not be feeling
well, someone’s kid might be sick, someone
might be distracted by something else.”®
Think about “the pictures in their heads that
day” before trying to launch into your argu-
ments and agenda.®®

Becoming Better Communicators

The tricky part about communication is
that we often mix mindsets during a single
conversation.* A discussion might begin in
the decision-making mindset when a client
asks for help. | have a problem, how can you
help me solve it? While getting acquainted
with the client (social mindset), the lawyer
learns that the client feels quite emotional
about the situation and is motivated because
they feel aggrieved (emotional mindset).

The lesson from Supercommunicators is
to try to stay in sync.*’ People will not com-
municate effectively—and therefore not
reach their goals efficiently—if they are not
in the same mindset. If one person is emo-
tional and the other is trying to problem-
solve, “it's more apt to create conflict than
connection.”*" Duhigg offers a number of
strategies for synchronizing, but the central
principle involves listening and asking open-
ended questions.*? By listening and deter-
mining what kind of conversation someone
wants to have and what their goals are, you
can "transform[] . . . a tussle . . . into a col-
laboration.”*3

Ironically, many of the skills-based courses
and activities in law school focus on speak-
ing and presenting an argument, not listen-
ing. We prepare students for oral arguments,
debates, moot courts, and trials, emphasiz-
ing public speaking skills and polish. Even
the Socratic method (long a staple of law
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school curricula), designed to stimulate criti-
cal thinking, often terrifies students because
it requires students to perform in front of
their peers. Perhaps we should also be do-
ing the reverse: teaching students to listen
to others and adjust their agenda according-
ly. The more we teach students to ask ques-
tions, listen, and connect with others, the
better communicators they will be.* Law-
yers “can't afford” to have lousy communica-
tion.*® Better communication saves time and
money, but it also builds trust with clients
and moves parties closer to their goals.*

Anna F. Connolly is an Associate Professor
of Law at Vermont Law & Graduate School.
Prior to that she was a litigator at Cleary Got-
tlieb Steen & Hamilton LLP in New York City.
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by Kim S. Velk, Esq.

WHAT'S NEW

Law Day 2024 Around Vermont

Judge Tomasi and students, Law Day, Montpelier.

Judge Kalfus on Law Day in Bennington County

Law Day is traditionally recognized on
May 1st to celebrate the rule of law and cul-
tivate a deeper understanding of the legal
system. It began back in 1957 when Amer-
ican Bar Association president Charles S.
Rhyne envisioned a special day for cele-
brating our legal system. President Dwight
D. Eisenhower established Law Day as a
day of national dedication to the principles
of government under law in 1958. In 1961,
Congress made it official, designating May
1 as the day to celebrate Law Day.

The ABA has been a leading promoter of
Law Day since its inception, and they con-
tinue to design materials around a theme
every year for Law Day. These materials
are made available to attorneys and legal
professionals all over the country. This year
the theme was “Voices of Democracy.”

That said, as demonstrated by the many
Vermont legal professionals and others
who put on “Law Day” events this year,
there's plenty of scope to be creative with
Law Day, and almost any day can be Law
Day.

Under the leadership of VBA President
Judith Dillon, the VBA renewed its commu-
nity outreach efforts this year, particularly
in Vermont schools. County Bars are partic-
ularly well positioned to sponsor Law Day
events, and this year they took the lead,
again, in getting attorneys and judges into
Vermont schools and community organiza-
tions to celebrate Law Day.

In Vermont, “Law Day” 2024 was com-
memorated both before and after May 1
up and down the state. This kind of com-
munity outreach is an important part of the
VBA's wider workforce development ef-
fort directed at encouraging Vermont's stu-
dents to consider careers in law. It's also
key to the VBA's goal of educating the Ver-
mont public about the rule of law in this
election year.

Here's a roundup of Vermont “Law Day”
events for 2024.

Chittenden County

VBA Board Member Alfonso Villegas or-
ganized the VBA's first “Law Day” program
of the year at Burlington High School. It
was held on Feb. 13 and included about 60
seniors from the AP Government class. Par-
ticipants attended the two-hour presenta-
tion led by Alfonso and a panel made up
of Vermont Supreme Court Justices Paul
Reiber and Nancy Waples, their law respec-
tive clerks, Chris Mullaney and Bob Lyndon,
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Jill Martin Diaz, executive director for the
Vermont Asylum Assistance Project, and
Kyle Clauss, a staff attorney at Legal Ser-
vices Vermont.

The students heard from the justices
about what it means to be a judge in Ver-
mont. They also reviewed the process of
creating and implementing laws. The panel
discussed with the students — as potential
future legal professionals — how they could
impact the law. The students were given
several group projects to answer questions
from the panelists. This culminated in a
simulated oral argument of “Whether a to-
mato is a fruit or a vegetable” - a reenact-
ment of the U.S. Supreme Court case Nix
v. Hedden (1893). Students acted as at-
torneys and argued before Justice Waples
and Chief Justice Reiber.

Alfonso and a slightly remixed team were
back at South Burlington High School on
May 1, the actual/nominal Law Day. Pan-
elists that day were Krista Cadieux, Senior
Paralegal at Dinse, P.C., Kyle Clauss, Legal
Services Vermont, Jill Martin Diaz, Vermont
Asylum Assistance Project, Amy Palmer-
Ellis, VBA Board Member and an assistant
attorney general, and Vermont Supreme
Court Law Clerks Bob Lyndon and Chris
Mullaney.

The South Burlington event, which in-
cluded seniors and ninth graders, ended
with an oral argument by the students be-
fore “justices” Diaz and Clauss about the
Nix v. Hedden question: Is a tomato a fruit
or a vegetable?

After the main presentation, the stu-
dents asked the panel to attend one of
their classes. This provided the group with
an opportunity to engage in conversation
in the more intimate setting of a classroom.
The students asked thoughtful questions
and the teachers were very appreciative
and requested a similar program next year.
Villegas confirmed that the VBA would be
happy to coordinate a Law Day presenta-
tion for South Burlington again.

Bennington County

The Bennington County Bar Associa-
tion has a distinguished history of plan-
ning events with schools in their area to
commemorate Law Day and this year was
no different. Organized largely by attor-
neys John Lamson and Cristina Mansfield
and Bennington Court Operations Manag-
er Wendy Dickie, the County Bar helped
bring legal professionals to speak with
students of various ages in several area
schools. “Our hope is to have Law Day ac-
tivities in every school in the County one
day,” said Mansfield.

The Hon. Kerry McDonald-Cady, who is
currently sitting in the Bennington Criminal
Court, met with the fifth and sixth grade
classes at the Pownal Elementary School

Judge McDonald-Cady at Pownal Elementary School.

while Judge Howard Kalfus, of the Ben-
nington Family Court, met with the eighth
graders at the Manchester Elementary
Middle School (MEMS). The Hon. David
Barra, presiding judge of the Bennington
Civil Unit, met with high school students
at Mount Anthony Union High School
(MAUHS).

The Pownal Elementary students were
very curious about the day in the life of
a judge. Judge McDonald-Cady dis-
played her robe which prompted ques-
tions about dress code but also great dis-
cussions around justice and procedural fair-
ness. Judge Kalfus played a game without
explaining and then changing the rules to
demonstrate the importance of procedural
fairness and due process. The MEMS stu-
dents were also quite curious, asking in-
sightful questions such as the reason judg-
es cannot discuss pending cases. Included
among the MAUHS students were mem-
bers of attorney-turned-teacher John Lam-
son’s pre-law class. The high school stu-
dents chatted with Judge Barra about vot-
ing rights and access, free speech and its
limits, and the rights and duties of an in-
formed citizenry. The organizers and judg-
es all agreed it was a successful day and
that both Vermont's legal system and the
community at large benefit from such rich
conversations even with the youngest stu-
dents.

Rutland County

On May 2, the Rutland County Bar As-
sociation and the Rutland Unit of the Ver-

mont Superior Court continued their long-
standing tradition of presenting a “Law
Day Mock Trial” to Rutland County area
fifth grade classes at the Rutland County
Courthouse.

This year’s theme was based on "“Barbie
— the Movie.” In the case “Barbie v. Ken”,
Barbie sued Ken for trespass and damag-
es during his and the other “Kens” stay at
Barbie's Dream House while she toured the
real world.

Judge Susan McManus, presently sitting
in the Rutland Family Division, presided
over the case featuring “Barbie” played by
Rutland Public Defender Zanna Bliss repre-
sented by Rutland County State’s Attorney
lan Sullivan, “Ken"” played by Attorney Nik
Houghton represented by Judge Alexan-
der Burke, presently sitting in the Rutland
Civil Division, “President Barbie” played by
Attorney Phillisa Jones Prescott, “Gloria”
played by Attorney Toni Dutil, and “Weird
Barbie” played by Rutland Deputy State’s
Attorney Daron Raleigh. Rutland Probate
Judge Karl Anderson wrote the screenplay,
State Court Administrator Teri Corsones
organized behind the scenes and served as
bailiff and Judge Cort Corsones, presently
sitting in the Rutland Criminal Division, as-
sembled Barbie’s Dream House (Exhibit A)
at the courthouse the night before.

More than 200 students participated ei-
ther in-person or remotely at the morning
and afternoon performances. Chief Justice
Paul Reiber, the current Rutland County
Bar Association President, welcomed the
students to each performance. From the
students present in-person, jurors were
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randomly selected to hear the case. While
the jurors deliberated in the jury room the
other students had the chance to ask ques-
tions of the cast and crew in the courtroom.
The students were provided a program fea-
turing a schematic of the courtroom and a
glossary of legal terms. Both juries found
that Barbie had proven trespass against
Ken. The morning jury found him liable for
$15,000 in damages but the afternoon jury
found that instead of paying damages Ken
was required to restore the Dream House
to its original condition using his own labor.

The participating schools included Christ
the King School, Fair Haven Grade School,
Killington Elementary School, Poultney
Elementary School, Proctor Elementary
School, Rutland Intermediate School, Rut-
land Town School and the Tinmouth Moun-
tain School.

Washington County

On April 18, Washington County Bar
President Heather Devine, along with Tar-
rant, Gillies, and Shems Law Clerk Mike Lu-
cey, Andrew Marchey, Esq., and VBA Presi-
dent Judith Dillon presented an early “Law
Day"” program at U32 High School in Mont-
pelier. The topic was on the First Amend-
ment “right of the people peaceably to as-
semble.”

The legal volunteers worked with the
junior history class of U-32 teacher Geoff
Greene and his colleague Christian Martin
to coordinate an event which included ap-
proximately 15 students.

The U-32 kids were separated into four
groups who each met with one of the vol-
unteer attorneys to engage in a discussion
of three U.S. Supreme Court cases review-
ing the limits on the right to assemble. (Vil-
lage of Skokie v. National Socialist Party
(1978); Schenck v. Pro-Choice Network of
Western NY (1997); Edwards v. South Caro-
lina (1963)).

The students provided reactions to the
cases, and the groups tested how the court
might respond to different fact patterns in-
cluding a teacher leaving school to attend
a protest at the statehouse.

On May 21, the Washington County le-
gal professionals were back in action in the
library of Montpelier High School. Nearly
50 students of teacher Jerry Tillotson'’s his-
tory classes participated. The students met
with Judge Timothy B. Tomasi, current-
ly the presiding judge in the Washington
County Superior Court Civil Division, and
attorneys Sarah Buxton, Heather Devine,
Judith Dillon and Michael Tarrant.

The volunteers began with introductions
and shared stories of their paths into their
legal careers. The kids then got a quick les-
son in the First Amendment right of peace-
ful assembly so that they could grapple
with a hypothetical fact pattern involving a

planned protest of the Israel-Hamas war on
a college campus:

The students advise the College admin-
istration that they will be having the protest
which will include a gathering of students
chanting remarks designed to draw atten-
tion to the conflict and seeking disclosure
and divestment of the College’s invest-
ments with entities that do business with Is-
rael. Fearing the demonstrations would im-
pede classes, interfere with the educational
purpose of the College, and the potential
risk to public safety, the College adminis-
tration imposed a ban prohibiting the dem-
onstration from going forward.  The stu-
dents filed an injunction asking the Court
to lift the ban on the demonstrations.

The students were separated into two
groups — one representing the administra-
tion and the other the student protestors.
The volunteers discussed the famous U.S.
Supreme Court free speech cases of Village
of Skokie v. National Socialist Party (1978),
and Cox v. New Hampshire (1941) with
the kids. They spent some time learning
the legal standards and preparing to dis-
cuss points and make arguments in support
of their positions and then two advocates
were chosen from each team to plead their
case to Judge Tomasi (who wore his robe!)
The court convened with Heather Devine
serving as bailiff, insuring courtroom de-
meanor was observed. Each side had ap-
proximately 10 minutes to make their case.
The Judge didn’t render a decision, but he
did ask questions of the “litigants.” The
students proved very capable of thinking
on their feet and discussing questions not
raised during the group discussions.

As things wrapped up, Judge Tomasi an-
swered the kids’' questions about the legal
system, including about the most challeng-
ing cases he has handled, how many cas-
es he handles, and “why do judges wear
robes?” The presenters encouraged the
kids to reach out to them or to the VBA
with any questions they might have about
a potential career in law and were given
copies of the “On Your Own" Booklet for
emerging adults.

And Back to
Chittenden County

On May 30, “Law Day"” continued in Bur-
lington with a lively gathering at the Boys
and Girls Club. Attorneys Steve Ellis of
Paul Frank + Collins and Liz Miller worked
with the staff at the Club to organize the
event. The topic was “law and democracy”
with a focus on the issue of non-citizen vot-
ing. Miller and Ellis are both members of
the Club’s Board. Ellis also chairs the VBA
Labor and Employment Law Section. They
were joined by Vermont Supreme Court
Chief Justice Paul Reiber and Associate
Justice Nancy Waples. State court adminis-

trator Teri Corsones assisted with organiz-
ing and though she wasn’t able to attend,
Teri did send her famous cookies to share.

After some introductions and pizza, the
kids (grades 8-12) were divided into two
groups who were assigned the pro and con
positions on non-citizen voting based on a
coin toss. The groups worked with Steve
and Liz to outline their arguments. Each
group then elected two advocates who ar-
gued their respective positions to the Jus-
tices, who proved to be a very hot panel.
After the “court” took the matter under
advisement, the legal professionals dis-
cussed the issues with the kids, took ques-
tions, and shared information about the
law as a career. The Justices invited the
group to come and hear an oral argument
at the Vermont Supreme Court soon. Chief
Justice Reiber gave one student his per-
sonal copy of the Vermont constitution as
an impromptu prize. "It was a great expe-
rience that the kids will remember for the
rest of their lives,” Ellis said. “The kids un-
derstand that they are future lawyers, judg-
es, and law enforcement officers. They are
really engaged.”

What's More?
What's Next?

Did we miss any 2024 Vermont Law Day
activities? If you or your county bar asso-
ciation sponsored an event or otherwise
engaged in other community outreach re-
cently let us know! Send us some photos
and give us the who, what, when, where
and why and we will spread the word. Your
event may inspire others to reach out in
their own communities. The VBA is hoping
to see Law Day commemorations in all Ver-
mont counties in 2025. It's not too early to
start planning now...

If you are planning a law-related event
with Vermont students at any time and
would like pocket constitutions or, “On
Your Own" booklets (for high school stu-
dents) contact the VBA at info@vtbar.org
and we will get them out to you.

Thanks to all the legal professionals who
put time and energy into Law Day this year.
With all the fun and success that accompa-
nied this year’s efforts, no doubt Law Day
2025 will be an even bigger event.

This report includes contributions from
Teri Corsones, Wendy Dickie, Judith Dillon,
Steve Ellis, Cristina Mansfield, Liz Miller,
Kim Velk and Alfonso Villegas. &
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by Ott Lindstrom, Esq.

WHAT'S NEW

Hello World: The First Dispatch from the Vermont Judiciary
Committee on Artificial Intelligence and the Courts

Unless you've been living under a rock
for the past several years, chances are
you've heard about this new-fangled “arti-
ficial intelligence” thing. Ever since OpenAl
released its flagship ChatGPT tool in No-
vember 2022, Al seems like the only thing
anyone has been talking about, in enter-
tainment, in business, and, of course, in the
law.

The question is no longer “should law-
yers use AI?" Whether or not lawyers
“should,” they absolutely are. Even if you
personally aren't asking the chatbot du jour
to spit out an outline for a residential lease
or translate into modern English a dusty
court case from the 1890s that's somehow
still the most recent Vermont precedent
for your motion, chances are the lawyer
across the negotiating table or the court-
room probably is. There's no putting the
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Al toothpaste back in its tube—it's here to
stay, whether we like it or not.

But while the question of “should” has
been answered (or, perhaps more accu-
rately, been blown past at a high rate of
speed), there remains a larger question of
“how.” The “move fast and break things”
ethos of the tech world has long butted
heads with the slow and steady process-
es of the legal realm. Al is no exception.
Even as Al proliferates throughout law of-
fices and courtrooms across the country
and around the world, formal guidance and
rules for how to appropriately use the tech-
nology and how it dovetails with preexist-
ing court rules and ethical obligations re-
main patchwork and nascent, with no uni-
versal consensus in sight.

Against this backdrop, on March 4, 2024,
the Vermont Supreme Court created the
Vermont Judiciary Committee on Artificial
Intelligence and the Courts. The Commit-
tee has been charged with conducting a
top-to-bottom review of Vermont's court
rules and rules of professional conduct, to
determine how adequate the current rules
are to tackle the use of generative Al tools
such as ChatGPT and to identify where
changes are warranted to update the rules
for the Al age. The Committee has also
been tasked with reviewing how Al may im-
prove the nuts and bolts functioning of the
judiciary, such as with case processing or
case flow management, and forming policy
suggestions about the best way to educate
judges and court staff about Al and relat-
ed issues.

The Al Committee is made up of 14
members, hailing from across the Vermont
legal community and beyond. Supreme
Court Associate Justice Bill Cohen serves
as the committee chair, while the oth-
er members include Chief Superior Court
Judge Thomas Zonay; Vermont Attorney
General Charity Clark; Court Administrator
Teri Corsones; Superior Court Judge Alex
Burke; Vermont Bar Counsel Mike Ken-
nedy; Judiciary IT Director Marie Schon-
holtz; Chief of Technology Services Marcia
Schels; Chief of Planning and Court Servic-
es Scott Griffith; Chief of Finance and Ad-
ministration Gregg Mousley; Laura Larosa,
designee of the Chief of Trial Court Oper-
ations; State Court Administrator Gener-
al Counsel Leda Moloff; Vermont Judicia-

ry Law Clerk Alexander Cyr; and Professor

David Stein, associate professor of law and
computer science at Northeastern Univer-
sity School of Law and all around Al expert.
Rounding out the list is Ott Lindstrom, the
Vermont Bar Association President’s desig-
nee and the person who wrote these lovely
words you are reading.

The Committee had its first meeting on
May 15%. After a round of introductions
and a quick crash course in how Al actually
works for the non-techies, subcommittees
were formed to focus on different aspects
of the Vermont Supreme Court's directive.
Individual subcommittees have been des-
ignated for the Committee’s discrete tasks,
one each for court rules, professional and
judicial conduct rules, and court proceed-
ings and operations, plus a fourth devoted
to overarching policy and standards.

Going forward, the Committee and its
subcommittees shall be holding regular
meetings, with the end goal of producing a
final report and recommendation in March
next year. The task is an important one-be-
yond just shaping the Vermont Judiciary's
approach to Al, as the first effort of its kind
in New England, the Committee’s work will
undoubtedly have reverberations well be-
yond the borders of the Green Mountain
State.

If you want to keep tabs on what the
Committee is up to, frequent updates will
be posted on its dedicated Vermont Judi-
ciary webpage, https://www.vermontjudi-
ciary.org/about-vermont-judiciary/boards-
and-committees/artificial-intelligence.

| will also be making regular reports to
the VBA about the Committee’s goings on
and may pop up again in these pages to
bring the broader community up to speed.
Or, if you're spoiler averse, stay tuned for
the final report in March 2025!

Carl "Ott” Lindstrom is a litigation asso-
ciate at Paul Frank + Collins P.C. and the
former Chief Technology Officer at William
& Mary Law School’s Center for Legal and
Court Technology. &
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by Samara D. Anderson, Esq.

BE WELL

Healing from Burnout with Mindful Practices

It was February 2024, and | was in a hor-
rible physical place, despite being a yoga
teacher, a mindfulness instructor, relatively
healthy and active, with a job full of pur-
pose, meaning and stability. | was in denial
for many months about the decline of my
overall health and wellbeing. What could
possibly be causing the failure of my body
to function at an optimal level? My life in-
cluded all the ingredients that should cre-
ate a healthy and happy life and lead to
optimal wellbeing. But, my body was shut-
ting down and the seemingly disconnected
symptoms were confusing my primary care
physician: (1) insomnia — both unable to
fall asleep and then stay asleep, so | would
awake exhausted every morning, with an
accompanying sense of dread for the day
ahead; (2) extreme nerve pain in my back,
arms, and hands caused by cervical spine
impingements, which also caused extreme
muscular pain in my neck and upper back
(a long term consequence from being hit
by a speeding truck while on my bike in a
triathlon training race in 2008), which pre-
vented me from being active and doing the
things | loved in the winter months; (3) my
digestive system was failing and | thought
| was allergic to all foods and drinks that
research said were “inflammatory,” which
essentially made me scared to leave my
house and return to work in the office as
| never knew when the debilitating diges-
tive issues would arise; (4) my immune sys-
tem was malfunctioning as | was sick so fre-
quently, it was negatively altering my life
and my ability to work and have enjoyment
in life; and (5) | was both anxious about the
future as | felt and knew there was some-
thing seriously wrong with me, as well as
depressed about where | was in my life. |

PREFERRED

PROPERTIES

| Serving the family law community on all real estate matters

| including: expert testimony, fair market valuation, and specialized
resources for each situation. Extensive training and experience in
Divorce, Probate & Senior purchase and sales transactions.

ESTATES | DIVORCE | SENIORS

felt like a failure and an imposter at work
and in my relationships.

These were the darkest days in a Valley
| had ever walked. | didn't know what was
wrong and how to find healing. Ultimate-
ly, my doctor, therapists, holistic healers
— chiropractic, acupuncture and Chinese
herbs, my supervisor and then myself real-
ized | was suffering from Burnout caused
by chronic stress that had manufactured
an excess of debilitating stress hormones
in my body over time. Luckily, as a state
worker | had access to hundreds of hours
of accumulated sick time and the ability to
use them with a medical provider’s note
through Family Medical Leave. The Fam-
ily Medical Leave Act (FMLA) allowed me
to take up to 12 weeks of leave time (sick,
personal or annual time) in a calendar year.
| did not even know that FMLA was avail-
able to me and felt a lot of guilt and shame
around even using my sick time for my own
healing and well-being. That was maybe
for the first month when | didn't do the
best job of doing less. | wasn't working at
my legal job but was still quite “busy” with
French language classes, guitar lessons, ski
trips, telemark skiing, as well as my medical
and healing appointments.

And | learned that one can burn out do-
ing the things you love, if you never give
your body and chance to pause, reset, and
heal. It was a hard lesson to learn in my sec-
ond month of not “working”: to do noth-
ing. To clear space in my schedule and life
and keep it clear. To spend a day with no
plans, just open space, and see how it un-
folds. But, | also realized, the more | did it,
the better | got at it! The more inspiration
and amazing things occurred in those bor-
ing down-time spaces with no plans. And

BARB TROUSDALE

Owner | Broker | REALTOR®

802.233.5590 | Barb@PreferredPropertiesVT.com

H= PREFERREDPROPERTIESVT.COM

| started to intuitively create the space for
the necessary healing, that | was craving at
a deep level. | felt like the saying, “when
the student is ready, the teacher appears,”
actually, for me, became, “when the sick
are ready to heal, the healing appears.”
And the healing really solidified when |
read the book, Burnout: The Secret to Un-
locking the Stress Cycle, by Emily Nagoski,
Ph.D and Amelia Nagoski, DMA. The the-
ories they advance, when combined with
my symptoms and then the things | was
intuitively doing to heal myself, inspired
some deep mental, physical and emotional
healing for me, which continues to this day.
And because | started to feel better than
| had felt since 2000, when | went to law
school, | realized | needed to share what |
was learning with others in my mindfulness
teachings. So, now is your chance to see
if you are ready to use these theories and
lessons and combine them with your own
self-awareness to bring some healing into
your life as well.

First, stress can be a positive. It is our
automatic sympathetic nervous system ac-
tivating to keep us alive. It's our survival
mechanism. And we need it to survive in
this crazy world, so please embrace your
stress reaction. Those stress hormones
really help motivate us to take action and
get things done. Honestly, if | did not have
stress-inducing deadlines, | do not think |
would ever get anything done. They also
help us truly feel alive — nothing like al-
most getting in an accident to really stim-
ulate the energy throughout your body.
Try parachuting out of an airplane if you
are unsure what maximizing the stress re-
action really feels like. Additionally, when
anyone is under stress and asks for assis-
tance, both the stressed individual and the
person providing the help both generate
the hormone oxytocin, which contributes
to relaxation, trust, psychologic stability,
and reduction of stress responses, includ-
ing anxiety. It induces an emotional sense
of safety, connection, and high levels of so-
cial sensitivity.! (see diagram on page 24).

The type of stress leading to burnout is
chronic stress that evolves well past the
"good stress” area where performance is
increasing. It starts to devolve into the dis-
tress side of the above graph, where not
only is human performance diminishing, it
leads to fatigue, exhaustion, and eventual-
ly a total breakdown of the overall body.
What causes chronic stress? Our reaction
to “stressors” which are either actual or
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Be Well
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perceived threats that activate the stress/
sympathetic nervous system response in
the body. Essentially, it is anything you see,
hear, smell, touch, taste, or imagine (mem-
ories) will do you harm. Stressors can be
coming from outside or inside of you.
When we state we are “stressed” or feel
“stress,” what does that mean? The feeling
of “stress” is the neurological and physi-
ological shift that happens in your body
when you encounter a Stressor (discussed
above). Essentially, the stress response is
synonymous with stimulating the sympa-
thetic nervous system, which is our flight,
fight, freeze, faint, or fawn survival mecha-
nism. And depending on the stressor, we
may use a variety of these stressed man-
ifestations to “survive” the stressor. This
cascade of neurological and hormonal ac-
tivity in the brain and nervous system initi-
ate the following physiological changes to
help you survive your sabre tooth tiger at-

Reset to
Calm State

Parasympathetic
Nervous System

CL 4 Pupil Dilation
onsequences upil L1 '
Heart Rate
Increase

T

Ene,;;\ Adrenaline, /

Norepinephrine

tack/stressor: (1) Epinephrine pushes blood
into muscles; (2) Glucocorticoids keep you
moving (natural steroids, artificial versions
— cortisone and prednisone; (3) Endorphins
help you ignore how uncomfortable being
"stressed” is; (4) Heart beats faster, blood
pumps harder, blood pressure increases,
and you breathe more quickly; (5) Mus-
cles are activated and tense; (6) Sensitivi-
ty to pain diminishes; (7) Attention is alert
and vigilant — focused on short-term, here
and now; (8) Senses are ALL heightened,;
(9) Memory shifts to focus on experience/
knowledge most relevant to current stress-
or; and (10) All other organ systems get
deprioritized, including: digestion; immune
function; growth; tissue repair and healing;
and reproductive function.

However, just because you have dealt
with the stressor does not mean you have
dealt with the accumulated internal stress
within the body.? Burnout occurs when the

Stressor

Evaluation of
Relevance

Central Nervous System

Signal
Transmission

Sympathetic
Nervous System

body is stuck in a chronic stress/sympathet-
ic nervous system reaction, never cycling
through the parasympathetic system back
to homeostasis. Homeostasis is when the
biological systems maintain stability while
continually adjusting to changing external
conditions® (see diagram below).

If you are wanting more clarity around
how chronic stress/burnout wreak havoc
on the body and mind (in addition to those
| outlined earlier as my symptoms), | have
included a non-exhaustive list below.

There are many negative physical effects
of chronic stress/burnout, including: (1)
Accelerates disease in our “weak areas”;
(2) Mobilized energy to muscles causing
muscular pain, tension and spasms; (3) In-
creases heart rate, narrows the arteries in
the heart, and leads to cardiovascular dis-
ease; (4) Lowers metabolism; (5) Lowers im-
munity; (6) Decreases collagen, so skin los-
es its elasticity; (7) Headaches; and (8) Gas-
trointestinal effects.

There are many negative mental effects
of chronic stress/burnout, including: (1)
Damage to short-term memory because
gray matter is reduced; (2) Unable to fo-
cus, looking for distractions; (3) Muddled
thinking; (4) Impaired judgment; (5) Neg-
ative attitude; and (6) Highly reactive and
emotional.

There are many negative behavioral ef-
fects of chronic stress/burnout, includ-
ing: (1) Accident prone; (2) Loss of appe-
tite or overeating; (3) Loss of sex drive; (4)
Poor Coping Mechanisms Used — Drinking,
Smoking, Disassociating with Social Media
Scrolling or Binge-watching Netflix more
to numb the pain/feelings; (5) Insomnia;
(6) Restlessness; (7) Anxious; and (8) De-
pressed.

The most important aspect of this article
is that there is hope to heal from burnout,
and it is relatively simple to implement. Es-
sentially, you must DO something to signal
to your body that you are safe, so the ner-
vous system can shift into the parasympa-
thetic response where the body can rest,
digest and heal. Your body can ONLY heal
when it is in the relaxed parasympathetic
state. Since the body stores stagnant en-
ergy and trauma,* all of the accompany-
ing stress hormones build up in the blood-
stream and must be purged/released.
Thus, most of us lawyers (and other stress
humans) are walking around with decades
of incomplete stress response cycles sim-
mering away in our chemistry, just waiting
for a chance to complete.

NOTE: It DOES NOT work to just tell
yourself that everything is okay now. It is
NOT an intellectual decision, it is a physi-
ological shift. Thus, | offer you a few sim-
ple and fun mindful practices, which all em-
body three traits: (1) On Purpose; (2) In the
Present Moment; and (3) Without Judg-
ment. Since mindfulness both acts as a
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brake for your sympathetic nervous system 5/5/10/5 Breath Practice: Inhale 5 ) Y
and triggers your parasympathetic nervous counts; Hold breath 5 counts; Exhale SPECIAL NEEDS S
system, these practices will help complete 10 counts; Hold 5 counts (complete 3 ’ AN £y =
the stress cycle and allow you to come rounds). & ESTATE PLANNING
back into homeostasis.
4. Listening to Bird Songs: Birds will not CAFFRY LA\\"', PLLC
1.Most Efficient Method is Physical sing when there are predators around,
Movement: literally anything that so when they do sing it means no im- Consulting or co-counsel with personal
moves the body enough to get you minent danger is nearby. This connec- injury, family law and estate
breathing deeply (ideally 20-60 mins/ tion to safety makes us feel relaxed :
day). Movement tells your bfain that and.at peace. Outdpor Practice:.Go oming amhﬁx‘ahf:’iﬁ'
you have successfully survived the out into nature and find a place to just S -
threat and your body is safe. Two be, sitting or standing, and listen for efit matters
very simple practices you can do in the birds.
your office setting include: (1) Stand-
ing Tension Activation: Take a deep 5. Hearing and Seeing Wood Fires: His-
breath, tense all muscles (hold tension torically, fires have meant many things
for 20 seconds and your breath if you to humans, but safety from danger is
are able to), then shake it out with an the main attribute our nervous systems
exhalation out of the mouth; and (2) feel as fires keep both large and small
Somatic Shaking: Pick your favorite predators away. Also, many times be- J/ S A. CAFFRY, ESQ.
dance song. Plant two feet on ground, ing around fires indicates social con- KAITLYN LEWIS KEATING, ESQ.
bonus if barefoot on earth, but keep nection, warmth and the ability to ob- L I .
feet grounded during entire practice. tain nutrition. All things that help us Jim is a parent of a child with special
Start shaking entire body to the music. feel safe and grounded. So, make a needs
Ideally do this practice for 3-5 minutes fire and just observe the healing ef- He
every morning or after a stressful situ- fects. Ne iance — attorneys
ation/event. the practice of disability and pu
6.Positive Social Interaction: Casual, benefits law
2.Laughter: find something or some- but frier\dly social in’Feractions reassure www.caffrylaw.com  802.882.8163
one that makes you laugh and engage the brain the world is a safe place and 46 South Main Street, Suite 3A
in a giggle as much and often as it is you can be safe when you are around Waterbury, VT 05676
appropriate. This is a simple prac- others. ’
tice you can do in your office setting,
ideally get others to join you: Laugh- 7. Affection that Comes from a lov-
ter Pose: stand up and take a wide ing and beloved person or animal, 8.Crying: Listen to a sad song, watch a
Stance; Inhale — Arms Up; Exhale - where there is mutual like, respect sad movie. There is a reason sad songs
Arms Down, saying “HA" Once, twice, and trust: As mentioned above, oxy- and movies are popular!
three times, etc. Every squat add an- tocin is a neurohormone that moti-
other "HA" until you are organically vates us to either seek or receive help 9. Creative Expression: Literary, visual,
laughing. | have been unable to get when we are under stress, and it phys- and performing arts of all kinds give us
past 5 laugh squats without organically ically counteracts negative stress hor- the change to move through big emo-
laughing. mones. Oxytocin is also anti-inflam- tions and feel a release!
matory, keeps blood vessels relaxed
3.Deep, Slow Belly Breathing: Many of during stress, and helps the heart cells | hope my experience of burnout and
us are shallowly breathing and using heal from stress-induced damage. subsequent healing will prove to be helpful
our secondary breathing muscles in Just as a side note, reducing inflamma- | to the legal community. There is no shame
the neck and upper back to breathe, tion is one of the most powerful ways | in asking for help, and as you have learned,
when we should be using our dia- to improve your overall wellbeing and | it actually decreases your overall stress hor-
phragm, which extends down to our health. New research has shown that  mone levels and can start the process of
abdominal cavity. Here are some of- Ozempic and other drugs like it may = completing your stress cycle. | have per-
fice-friendly breathing practices: (1) have something of a medical super- | sonally found that the combination of the
Simple Breath Awareness: take 10 power: lowering inflammation in the = above mindful activities and working with
deep conscious breaths where you feel body.> These are some practices to = my medical primary care physician, my pro-
your belly extend on the inhalation help stimulate the release of oxytocin  fessional supervisor and employer, physical
and you gently pull your belly button within you and the person you prac- | therapy, chiropractic, acupuncture, Chinese
to your spine on the exhalation (if you tice them with: (1) Six Second Kiss with | herbs & supplements, and mental health
get distracted you can use some sim- intimate partner; (2) 20 Second Hug therapy have all helped me feel better than
ple mantras inside your mind to help with someone you love and trust, both | have felt in over 20 years! Now that | think
you focus: “Breathing In"/"Breathing standing over your center of balance, | about it, | have not felt this good since the
Out"/"Thinking Again”; (2) Length- supporting your own weight; (3) Show | year 2000, interestingly enough, right be-
en Exhales by 2 counts: Inhale 4, 5 affection for a loved one or cuddle a = fore | started law school. Thus, | am liv-
or 6 counts; Exhale 6, 7 or 8 counts, pet (if you live with one); (4) Do some- | ing proof that even when you hit rock bot-
respectively (complete 3 rounds); thing kind for a neighbor or stranger, | tom physically and mentally, there is hope
(3) 4-7-8 Breath Practice: Inhale 4 even from a distance; or (5) Reach out | for not only returning to equilibrium, but
counts; Hold breath 7 counts; Exhale for support, build and maintain social = for me, exceeding my baseline wellbeing.
8 counts (complete 3 rounds); and (4) relationships - social media. And because | feel so amazing, | do not
www.vtbar.org THE VERMONT BAR JOURNAL « SUMMER 2024 25



Be Well

plan on stopping any of my holistic prac-
tice. | do hope many of you will join me
in the future on this path towards improv-
ing overall wellbeing, no matter where you
land on the burnout continuum.

Samara D. Anderson, Esq. is a Technical
Regulatory Compliance Advisor for the De-
partment of Children and Families, a Reg-
istered 200-hour Yoga Medicine™ Yoga
Teacher (completing her 500-hour certi-
fication), a Mindfulness Based Stress Re-
duction (MBSR) Teacher-in-Training, and a
social entrepreneur teaching mindfulness
to stressed professionals while creating a
non-profit community farm in Vermont to
use therapeutic animals, nature, and mind-
fulness to heal people. She also co-chairs
the VBA Lawyer Well-Being Section. If
you want to continue practicing mindful-
ness with Samara to continue to cultivate
becoming a Super Lawyer or Super Hu-

man, there are many virtual and in-person
options available: (1) join the VBA Mind-
ful Moments for Lawyers that she teach-
es every other Tuesday at noon for 30 or
60 minutes (Note: not teaching in July and
August); (2) Attend free 30 minute mind-
ful sessions Samara teaches through the
Agency of Human Services on Mondays
and Tuesdays, 12-12:30 via Zoom (email to
be added to the meeting notification sa-
mara.anderson@vermont.gov); or just con-
tact for private 1:1 or group mindfulness in-
struction.

' A Novel Role of Oxytocin: Oxytocin-induced
well-being in Humans, Etsuro Ito, Rei Shima,
and Tohru Yoghioka, published online in Biophys
Physicobiol (August 24, 2019).

2 Adapted materials on healing from burnout
from the book, Burnout: The Secret to Unlock-
ing the Stress Cycle, Emily Nagoski and Amelia
Nagoski (2019).

3 Homestasis: The Underappreciated and Far
Too Often Ignored Central Organizing Principle

of Physiology, George E. Billman, appeared on-
line in Front Physiol (March 10, 2020).

# Two amazing resources for trauma and stress
in the body are: (1) The Body Keeps the Score:
Brain, Mind, and Body in the Healing of Trauma,
Bessel Van Der Kolk, M.D.(2014); and (2) When
the Body Says No, Gabor Mate (2003).

5 This research was discussed in The Morning:
The promise of Ozempic, New York Times dig-
ital edition (June 24, 2024). “Inflammation is a
key part of the body's defense system. When
we sense a threat, such as one posed by a patho-
gen, our cells work to help us fight off the in-
truder. But chronic inflammation contributes to
heart disease, lung disease, diabetes, and a host
of other major illnesses. If new obesity drugs re-
ally do reduce inflammation, that could explain
their effect across such a wide spectrum of dis-
eases.” Currently, the research has shown that
these weight loss medications “target the areas
of the brain that regulate appetite. But there
are questions around what else the drugs do to
the mind,” as these drugs have been shown to
curb other compulsive and potentially negative
behaviors, like drug, smoking and gambling ad-
dictions. &
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ARE YOU LOOKING FOR A WAY TO GROW YOUR PRACTICE?

The Vermont Bar Association can help! We are looking for more panel

members to serve on our Lawyer Referral Service. VBA staff field more than 50
calls a day, and the service has generated more than $1.2 million in revenue for
our panel members over the past year. This is not a pro or low-bono program!

There is a pressing need for more panel members statewide in all areas of law.
Vermonters are in particular need of attorneys who practice tenant law, civil
rights, employment law, disability law, and Medicaid law. Underserved
counties include Bennington, Essex, Grand Isle, and Orleans.

Visit our website for details: https://www.vtbar.org/join-the-Irs/

Please contact Tom Barrett at tharrett@vtbar.org for more information.

Serving the Public and the Profession
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Vermont Lawyers
Assistance Program

The Vermont Lawyers Assistance
Program provides confidential,
meaningful assistance to lawyers,
judges, law students and their families
In coping with alcoholism and other
addictions, depression, and other

personal or professional crises.

COUNSELING, PEER SUPPORT, AND
PROFESSIONAL ASSISTANCE
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by Jared Correia, Esq.

Sell Out: The Other Side of
Succession Planning for Law Firms

Most law firm succession planning pro-
grams (such as they are) resemble running
out of gas in your car, as you're driving
through the desert. That doesn’t sound
appealing, of course — but, the vast major-
ity of attorneys looking to stop practicing,
just decide to quit one day, and then look
around, to see whether they can hand their
law firm off to another attorney. Predict-
ably, that usually goes poorly; and, the at-
torney seeking to dismount from the prac-
tice of law, has to take what she can get,
or suck it up — and, keep practicing, until
another alternative shows itself: if it ever
does.

Even if you've been spending time pre-
paring a pathway for the transition of the
law firm you own, in a traditional way —
that's mostly an exercise in logistics. You've
got a backup attorney, or an associate at-
torney, who can sub in for you, when you're
on vacation, or who could potentially take
over the entire business. You've got an of-
fice space; and, you've got the right staff
in place. But, in many cases, law firm sys-
tems are lacking, and the marketing pro-
cesses are less than top shelf. That means
that, although you've primed your firm to
be passed on, you haven't really focused
on turning your law practice into an asset
— that could be sold, for top dollar. To ex-
tend the prior analogy, that's like driving a
fueled-up vehicle across the desert, safely
— only to then get back home, to try to sell
it to someone, just to realize that your car
is still a piece of crap: just one with gasin it.

So, the question becomes — Can you
transition a law firm effectively, while also
selling it for its highest price? The answer
is 'yes'. You can transform your law firm
from a Yugo into a Porsche.

Here's how:

Develop & Maintain Turnkey Process-
es. What's true of pretty much every oth-
er business is also true of law firms — utiliz-
ing turnkey processes, that can immediate-
ly be adopted, with ease, by a new owner,
makes your business more valuable. One
of the reasons McDonald's became such a
valuable property — though it's certainly not
the only reason - is that the brothers who
founded the restaurant basically invented
fast food, by creating processes around
every single thing they did in their restau-
rants. That was massively appealing to sav-
vy buyer, Ray Kroc. Of course, you're not
inventing law practice, here; but, you can
distill down the various workflows in your

law firm (for case management, for intake,
for marketing, etc.), to make those acces-
sible to anyone who would step into your
shoes. The best news is that it's so much
easier to manage processes using mod-
ern software; and, the better news is that
many processes can be automated using
machine learning and artificial intelligence.
That's about as turnkey as it gets.

Use a Brand Name. Speaking of Ray
Kroc — he knew that the McDonald's name
(that was the real last name of the brothers
who founded the restaurant, by the way)
was far better suited for selling hamburg-
ers than his own. Would you buy food from
a place called Kroc's? It's much the same
way with law firms, only worse — because
law firms are service businesses, most-
ly reliant on word-of-mouth referrals; that
means that the name of the founder/owner
is maybe the most valuable thing you can
sell in a law practice. The big issue is that,
as soon as the business is sold, the found-
er moves on — whether right away, or over
time — but, either way: everybody knows
it's over for that named attorney; so, it's re-
ally tough to transfer those personal rela-
tionships. So, while it may seem counter-
intuitive, the best strategy for a long-term
sales proposition, is to actually devalue the
name partners’ names, and focus on build-
ing up a brand, that can outlive their busi-
ness careers, and which is also more eas-
ily transferable to someone with a different
name.

Pay for Advertising. Most law firms rely
entirely on in-person networking for gen-
erating new business; as alluded to above,
that's not really something you can trans-
fer to a new owner, with any degree of re-
liability. But, you know what you can tran-
sition effectively: a paid advertising cam-
paign, run by a reputable digital market-
ing agency — yup, you can literally just hand
that over, and it will keep operating suc-
cessfully, like you never left. Of course, this
is something of a subset of the notion of re-
lying on turnkey processes in increasing the
value of your law firm, and is supplemented
by other workflows you would develop, like
an effective intake process.

Revise Your Pricing Strategy. One of
the reasons that technology companies are
far more valuable than law firms (other than
the fact that they're not service businesses),
is that their pricing model is really sticky —

that's because they run on subscription ser-
vices. You know them; you hate them; yet
— you can't cancel them. Lots more attor-
neys are adding subscription options, to
increase the value of their law firms. But,
you could also offer flat fees, or sell prod-
ucts out of a legal practice. Consumers
know that hourly billing promotes inef-
ficiency; and, in my experience, law firms
that wean themselves off of hourly fees, ac-
tually make more money. Now, you don't
have to switch your entire business mod-
el; but, the more you can sprinkle in alter-
native pricing models, the more valuable a
law firm you'll own.

Court Multiple Buyers. Most attorneys
set up a situation in which they will transfer
their law firms to a trusted associate or col-
league; and, they just pass over the busi-
ness, in return for a declining revenue per-
centage, over a term of years — probably
because that option involves the least has-
sle.  But, if you were selling your home,
would you only invite one buyer in to look
at? Of course not! You would want a maxi-
mum number of potential buyers in place,
to drive up the cost of the asset. So, you
should use the same model, when selling
your law firm. Also, if you wait long enough,
and alternative business structures for law
firms comes to Vermont — well, then: you
might even sell to a tech company.

The thing is: lawyers spend their entire
careers wringing their hands over revenue
— there's never enough, and they're always
trying to make more. Yet, when it comes
to selling the law firms those same attor-
neys have spent years and years building
up - they're willing to dispose of them for a
song. It doesn’'t make any sense. So, lean
into building your law firm into the most
valuable asset you have for your retirement
—when you'll need the money the most.

And, while this might be viewed as sim-
ply the maximizing of value for departing
lawyers — there are also significant advan-
tages for buyers, who inherit ‘turnkey’ law
firms, in that those businesses will tend to
generate more revenue for them, as well,
over the course of time; and, that's because
the buyers are not wasting time building
systems from scratch. But, one thing that
is becoming clear, in many jurisdictions (in-
cluding Vermont — which supports a ‘gray-
ing bar’), is that the supply is likely to out-
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strip the demand. In other words, there
are far more senior attorneys, than junior
attorneys. Given that scarcity problem, for
senior lawyers, the best plan would be to
hitch your wagon to a junior lawyer, as soon
as possible — so, that you can work togeth-
er, to build the most viable law firm, with a
ready-made hand-off in place, for turning
things over to the next generation. Giv-
en that logical position, it's perhaps sur-
prising, then, that, in Bar President Judith
Dillon’s recent column in the Vermont Bar
Journal, she shared statistics indicating
that fully 65% of senior lawyers would not
be willing to, or were unsure whether they
would be willing to, mentor a young law-
yer. That smacks of a missed opportunity.

Put another way, it can be a competitive
advantage, for those senior lawyers, who
take up a mentoring role — because those
attorneys will be better to suited to exe-
cute a transition plan, over time.

And, it's not simply about the money -
there is an inherent social value for senior
lawyers, in assisting the next generation of
attorneys, to get a leg up. Not only that
— but, increasing the number of viable law
firms in an underserved community is a so-
cial good, unto itself.

Jared D. Correia, Esq. is a former prac-
ticing lawyer, who has been a business
management consultant, exclusively for
law firms, since 2008. In that time, Correia

has worked with thousands of law firms, all
over the world, ranging in size from solo
offices to Big Law firms. He is an interna-
tionally recognized legal technology ex-
pert. Correia is the founder and CEO of
Red Cave Law Firm Consulting, which of-
fers services directly to lawyers, as well as
through bar associations, for member at-
torneys. Correia has been the host of the
Legal Toolkit podcast on Legal Talk Net-
work, since 2009. He is also the host of
the NonEventcast podcast for Above the
Law, as well as a frequent contributor to its
NonEvent legal technology hub. Correia is
a regular presenter for legal organizations
and writes often for law firm business man-
agement publications. &
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by Maya Tsukazaki, Esq.

Maya Tsukazaki: My Work as the
2022-24 Vermont Poverty Law Fellow

Opening Doors: Working with
Noncitizens in Vermont

The Poverty Law Fellowship is a project
of the Vermont Bar Foundation. The fel-
lowship extends two years of support to
exceptional young attorneys devoted to
enhancing legal access for marginalized
Vermonters. The Fellowship, which be-
gan in 2008, has been made possible by
contributions to the VBF from law firms, in-
dividuals, businesses, and organizations.
Maya Tsukazaki is the eighth attorney to be
awarded a fellowship. Maya's fellowship is
focused on access to justice for noncitizen
Vermonters.

“"Does this mean | can go to college
now?"” This was the first question that Dan-
iel (name changed for anonymity) asked
me when we received the exciting news
that his petition for Special Immigrant Ju-
venile Status had been approved, and he
could soon obtain his first social securi-
ty card and work permit. In my two years
as Vermont Poverty Law Fellow, nearly ev-
ery client | have worked with has asked me
some version of this at some point in my
representation: “Can | get my own apart-
ment now?” “Could | go to driver’s educa-
tion?” “Will this allow me to finally visit my
family?” “Can | now work wherever | want
to work?”

Sometimes, even very limited legal inter-
vention can mean the difference between
deportation or remaining safe in the United
States with family and community. Howev-
er, obtaining immigration status without an
attorney is almost impossible in the current
immigration system, particularly consider-
ing the narrow and stringent pathways to
successful obtaining immigration relief. For
those who are eligible for one of the limit-
ed immigration pathways that currently ex-
ist, like Daniel, obtaining status is not only
protection from deportation, but also often
the doorway to many other ancillary bene-
fits that many U.S. citizens take for granted.

On June 14, 2024, | helped co-orga-
nize a symposium at the Vermont Law and
Graduate School campus on serving asy-
lum seekers in Vermont, which had nearly
400 attendees in-person and virtually, dem-
onstrating how many Vermonters are ded-
icated to working with and lifting up im-
migrant Vermonters. | was also heartened
by the passage of the education equity bill
Act 163 this legislative session, which was
championed by a diverse group of orga-

nizations and advocates, including myself,
led by Migrant Justice. There are many
more ongoing efforts in various sectors to
make Vermont a safer and more welcom-
ing place for noncitizens, including estab-
lishing an Office of “New Americans,” uni-
versal representation for Vermont residents
facing risk of deportation, or the effort this
past legislative session to make “immigra-
tion status” a protected class in the Ver-
mont Fair Housing Act.

However, there is a lot left to be done
before there is equitable access to jus-
tice for noncitizens in Vermont. In particu-
lar, the work of the Center for Justice Re-
form Clinic, where | have been working
over the past two years, will continue and
adapt as we see criminalization of immigra-
tion increase. Some may know that a large
swath of Vermont falls under the jurisdic-
tion of Customs and Border Protection
(CBP). | worked with several clients (and
organizers) to successfully see their immi-
gration court cases terminated years after
CBP arrested and detained them for seem-
ingly nothing more than driving as a Latinx
person in Vermont. Still, it was upsetting
to learn of multiple clients and communi-
ty members stopped and arrested by CBP
over the past two years — some of whom
were subsequently detained or deported.
And while Vermont's Fair and Impartial Po-
licing Policy was recently strengthened,
loopholes remain that will inevitably put fu-
ture noncitizen Vermonters at risk. As there
is no right to government-appointed coun-
sel in immigration court, with a changing
political tide, more attorneys are certainly
needed to defend Vermonters against the
imminent risk of deportation.

As | conclude my fellowship, | am very
thankful for the opportunities to work with
other groups across Vermont, including
new organizations like Vermont Asylum
Assistance Project, mutual aid efforts like
the VT-NH Asylum Support Networks, and
particularly, the vital and resilient advoca-
cy of Migrant Justice and its membership.
For Daniel, for the client who was a 40-year
Vermont resident, for the clients recent-
ly fled threats and torture in their home
country, this work is only possible when im-
pacted individuals and community partners
work together.

My work, as well as nearly every legal
services organization in Vermont, is only
possible with the support of the Vermont
Bar Foundation. Thank you to the Bar for

your continued support of access to justice
by supporting the Vermont Bar Foundation
and the Poverty Law Fellowship.

Maya Tsukazaki (she/her), originally from
Washington State, is a graduate of Ameri-
can University Washington College of Law.
She also holds an M.A. in International Af-
fairs: Post-Conflict Transitions from Amer-
ican University. She has represented non-
citizens before state courts, immigration
courts, administrative agencies, the Board
of Immigration Appeals, and the Fourth
Circuit Court of Appeals. At the conclusion
of her Poverty Law Fellowship at the Cen-
ter for Justice Reform Clinic, Maya will be
relocating with her husband to Salt Lake
City to serve as the inaugural Unaccompa-
nied Minors Immigration Attorney at Cath-
olic Community Services of Utah. &
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by David Boyd, Esq.

Five Ways to Get More From Your Mediations

1. Think broadly about interests,
not just legal positions

In most cases, litigation is a binary process
that produces a winner and a loser. Many ad-
vocates think of settlement negotiations the
same way. But this view is far too narrow. It is
much easier to settle a case if you can create
value before trying to claim value.

For example, in an easement dispute that
could go either way, a proposal that the par-
ties split the difference between their posi-
tions may make sense from a legal perspec-
tive. But a proposal focused on the interests
of the parties — a broader and more usable
easement for the plaintiff in exchange for a
land swap to allow the defendant to expand
their garage - could create substantial value
for both parties. Mediation lets parties cre-
ate value by going beyond the outcomes lit-
igation can offer, but only if the parties, and
their counsel, think broadly about their in-
terests and not just what they could win or
lose in court.

2. Empower clients

Empowering clients to participate in a me-
diation can unlock tremendous value. First,
research shows that having an opportuni-
ty to be heard and understood goes a long
way towards resolving disputes.” If your cli-
ent cannot share their experience, they may
find it very difficult to move forward.

Second, parties to a conflict come to a
mediation carrying the experience and neg-
ativity of that conflict. A growing body of re-
search shows that how people feel directly
impacts their flexibility, creativity, and per-
formance. People primed to feel amusement
or contentment, for example, can think of a
larger and wider array of thoughts and ideas
than individuals primed to feel anxiety or an-
ger.? In another study, doctors given candy
correctly diagnosed a condition based on
a standardized fact pattern nearly twice as
fast as a control group and were far less like-
ly to anchor on initial incorrect diagnoses.®
Clients empowered to express themselves,
and set down some of the weight they have
been carrying, can often think far more cre-
atively and flexibly about potential solutions
going forward.

Third, the interests and goals of the par-
ties are a critical feature in any mediation.
Lawyers cannot possibly know everything
about their clients’ interests and parties can
often create significant value for each other
by thinking creatively. Businesses engaged
in a commercial dispute, for example, may
be unable to agree on a cash payment to

resolve a dispute, but be able to agree on
a payment in kind that both find more fa-
vorable based on their relative expertise and
needs.

3. Make sure you have enough
information before the session

Having enough information to meaning-
fully evaluate a case is critical. On the oth-
er hand, one of the major benefits of set-
tling a case is avoiding the tremendous costs
and delays associated with discovery gener-
ally. Good advocates can benefit substantial-
ly by identifying the key issues in each case,
and making sure they have enough informa-
tion to evaluate those issues before the me-
diation, without also needing to fully grind
through discovery about everything else.

4. Know both parties’ best alternative
to a negotiated agreement

A good advocate can also get substantial-
ly more from their mediations by thought-
fully exploring the universe of potential out-
comes if the case does not settle before the
mediation session. This type of assessment
is most powerful when it is comprehensive.
A good assessment should cover the range
and likelihood of potential outcomes, how
well they would serve the interests of each
party, the time and cost to get to each po-
tential outcome, and whether the parties
have any goals they cannot accomplish
through litigation alone. At best, complet-
ing this process can allow a well-prepared
advocate to create value by helping parties
accomplish goals they cannot through liti-
gation alone. At worst, it can help counsel
advise clients when it makes sense to walk
away from a potential deal.

5. Choose a mediator thoughtfully

Does your case require a more facilitative
approach with a mediator who can help the
parties feel heard and understood and en-
courage parties to think creatively about po-
tential solutions? Does it require a heavier
dose of evaluation with a mediator who can
deeply analyze the case and help the par-
ties assess their risks and opportunities? Will
the mediator you are considering follow-up
as much as may be necessary after the ses-
sion? Does the mediator you are consider-
ing have the necessary background to learn
your case? Each of these factors can be sig-
nificant in any particular case.

The District of Vermont has published
data through 2016 for more than 2000 cas-

es tracked through its Early Neutral Evalu-
ation program. Approximately 45% of the
cases tracked were settled at the scheduled
session.* The overall average for panelists
receiving more than 50 tracked cases was
higher at 50.7%.° But both figures are mean-
ingfully lower than the 70 to 80% rates lo-
cal and national data suggest mediators can
reach.® In short, the available data suggests
that experience alone is not necessarily a
strong proxy for efficacy and that mediators
who employ best practices across multiple
areas can add real value and help parties re-
solve matters.

David Boyd is a shareholder at Gravel &
Shea PC. He has been mediating cases as
an advocate for more than 15 years and
opened his mediation practice after attend-
ing the weeklong Mediation Intensive Pro-
gram offered by the Program on Negotia-
tion at Harvard Law. His complete biography
is available here: https://gravelshea.com/
team/david-a-boyd/

T David A. Hoffman, Mediation: A Practice Guide
for Mediators, Lawyers, and Other Professionals,
1-23 (Massachusetts Continuing Legal Education
2013) (“Social scientists have found that success-
ful dispute resolution in many cultures requiring
an airing of the grievance by the grievant in order
for the parties to put the matter behind them.")

2 Shawn Achor, The Happiness Advantage, 44
(Currency 2010).

3 Id. at 47.

4 Historical reports through 2016 are available at
https://www.vtd.uscourts.gov/early-neutral-evalu-
ation-ene. As of the date of the 2016 report, 2127
cases had gone to a session and 955 had settled in
whole or in part. United States District Court, Dis-
trict of Vermont, Early Neutral Evaluation Program
2016 Annual Report (the “2016 Report”), Appen-
dix 1; https://www.vtd.uscourts.gov/sites/vtd/
files/2016%20Annual%20Report%20Final.pdf.

> The 2016 report lists 16 mediators with 50 or
more assigned cases and they collectively settled
648 of the 1279 cases that went to session, for
an overall average of 50.7%. 2016 Report, Ap-
pendix 1; https://www.vtd.uscourts.gov/sites/vtd/
files/2016%20Annual%20Report%20Final.pdf.

¢ See, e.g. Hoffman, Mediation, 1-18 (“Nation-
al figures indicate a success rate for mediation of
approximately 80 percent”); J.M. Brett et al, Ef-
fectiveness of Mediation: An Independent Analy-
sis of Cases Handled by Four Major Service Pro-
viders, Negotiation Journal Vol. 12, Issue 3, An-
notation (1996) (calculating that mediation “was
capable of settling 78% of cases” based on a re-
view of 449 cases by four major ADR providers);
State Bar of Michigan, Alternative Dispute Reso-
lution Section, Mediation Works!; https://connect.
michbar.org/adr/home/mediationworks (estimat-
ing that “nearly 70% of all cases sent to media-
tion result in settlements that day”); 2016 Report,
Appendix 1; https://www.vtd.uscourts.gov/sites/
vtd/files/2016%20Annual%20Report%20Final.pdf
(listing two panelists that had completed more
than 10 sessions with settlement rates in excess of

70%). &
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Interview by Douglas Keehn, Esq.

Law in the Public Interest:
Meet Robert Depper, Esq.

Robert Depper, General Counsel at the
Vermont Department of Labor, took the
long road to the Green Mountain State
from his origins in the southern deltas of
Arkansas. Depper started his job at the
DOL in April 2022.

Doug Keehn, Co-Chair of the Vermont
Bar Association’s Government and Non-
profit Division, spoke with Depper about
the kinds of experiences and influences
that bring skilled public interest attorneys,
from all places and backgrounds, to prac-
tice in Vermont.

DK: First, a belated welcome to Ver-
mont, and to Vermont public interest le-
gal practice. Did you begin your career as a
public interest attorney?

Depper: Thank you, and it depends on
what you mean. | was doing public inter-
est work, certainly, before entering the le-
gal profession or running my own practice.
It turned out to be just a matter of time be-
fore my legal career became fully public in-
terest.

DK: A lane-merge from private practice
into public interest law is increasingly com-
mon. In your case, what was the appeal?

Depper: Not the money, of course. But
as many people in our sector will tell you,
money isn't the only compensation. One of
the most important early lessons | learned
was how many of the things that we need
most can't be bought. You have to find
them. Wise choice of place, community,
and career can get you the most important
things in life, things that a paycheck can’t.

DK: How did you first learn that lesson?

Depper: To some degree, | was raised
with it. My family went back a long way
in a small delta town of El Dorado, Arkan-
sas, with attorneys going back several gen-
erations. We're liberal Democrats in a very
“red” place. But | was taught that the qual-
ity of your word, and your credibility, tran-
scends labels. That was the foundation of
my concept of community, not just of pro-
fession.

DK: Did that principle bear out?

Depper: Universally. | served in the
Peace Corps from ‘01 through ‘03, in Uz-
bekistan and Armenia. Even across differ-
ences in cultures and lived experiences, |
saw that relationship quality is essential to
quality of life. Integrity, empathy — these

Welcome to Vermont! Judge Daniel Richardson handles swearing-in duties.

ethics pay off everywhere. They can't be
bought; they can't be substituted. And if
you sacrifice them, they are very hard to re-
place.

DK: Are there other lessons from Peace
Corps service that you've carried into your
legal career?

Depper: More than | can list. Serving in
partnership with host country nationals ex-
posed me to the complexities of commu-
nity service. Metrics alone don‘t work. For
example, whether or not that agricultural
well gets built, all is in vain if you don't de-
velop goodwill along the way. You have to
spend the time, invest in genuine relation-
ships, to understand and meet the broader
interests that that well has to serve. Other-
wise, all you've done is dig a hole. Figura-
tively, as well as literally.

DK: Were those the experiences that led
you into a legal career?

Depper: Not alone. Education was a big
factor, too. And exposure to diverse peo-
ple and ideas. At the University of Arkansas
my peer group was highly varied, friends

I'd describe as aficionados — not just rep-
resentatives — of different cultures. For ex-
ample, anthropology taught me that hu-
mans make meaning and mediate their re-
lationships with one another and the world
through culture. | found critical race the-
ory's insight that lawmakers tend to make
laws that favor their identities, whether in-
tentionally or not, profound and observ-
ably true. If the legal process doesn't in-
volve everyone, the structures that emerge
won't serve everyone. Law is a reflection of
the culture that creates it.

DK: Would you say your path into the
law was ideal-driven, then?

Depper: Well, ideals, but also personal-
ity. | learned that | am constitutionally in-
capable of not pointing out where some-
thing’s not working. | realized | can't just
theorize; | like being in the gears, in the
guts. A legal profession became the ob-
vious path.

DK: A lot of law students, particularly
those motivated by public interest values,
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find law school a shock to the ideals. Did
you experience anything like that?

Depper: | was lucky to avoid that. It
helped to stay nonconventional, to step
out of central casting. | joined the Jour-
nal of Islamic Law and Culture. That really
went against the grain in the early 2000's. |
clerked and helped to edit an international
law dictionary. | became a licensed solicitor
in England and Wales. Good legal educa-
tion isn’t indoctrination, so much as a con-
scious integration of tools.

DK: So how did private practice draw on
that approach?

Depper: After law school | practiced
with a local firm, and then ran my own firm,
for eleven years. One advantage to start-
ing out in local private practice is you're a
citizen first, a member of the community,
who just happens to practice the law. And
if you take that role seriously, a certain de-
gree of your expression will be protest.
Citizen protest is very important. Attor-
neys, in particular, need to test and learn
the bounds of what government can do
in the public interest. We need to under-
stand it as resident-participants first, be-
fore we go sticking our hands in the gears.

DK: Sounds very Lincoln-esque.
Depper: [Laughs.] And Jeffersonian.

DK: So you reached the public inter-
est legal community, but why the Vermont
public interest legal community?

Depper: Believe it or not, that was not
deliberate. My wife really likes the east
coast, New England in particular. Butsheis

also my best career advisor. She urged me
to look for regional work | would love and
be good at. | had worked with the Depart-
ment of Human Services in Arkansas. Pub-
lic counsel aren’t just courtroom advocates,
they're also involved with legislation, lob-
bying, litigation, training, policymaking. So
when the Department of Labor was look-
ing for counsel, it immediately caught my
eye. And as soon as | met with my now-
colleagues, for my part anyway, the choice
was made.

DK: Were there any difficulties making
the transition to Vermont?

Depper: Professionally? Not at all. The
law is not the complicated issue. You have
to understand people. If you really en-
joy the law, if you enjoy what it's trying to
do, then you can get dropped anywhere.
As long as you care about the people you
serve.

DK: How about personally? Has your
family encountered any native skepticism
toward “flatlanders”?

Depper: Same answer, really. Vermont-
ers know if you're here for real, or if you're
treating their home like a second home.
One of the things that struck me first about
Vermont is the genuineness. Vermont-
ers are invested in each other. Get three
Vermonters together, and they're forming
a committee to improve something. That
respect, negotiating with your neighbors,
getting involved with a capital “I,” is what
struck us most.

DK: And do you see any similarities in
Vermont to other places you've lived?

Depper: That's maybe drifting into con-
structive criticism. | see some of the same
difficulties that | saw in Arkansas. Putting
ideology above ethics. In Arkansas, most
of the extremism is sucked up by the Right.
Aspirational ideas and energy are critical
for progress, but ideology can be used to
excuse certain ends irrespective of the cost
to the community. The Left can make that
mistake, too.

DK: How so?

Depper: By forgetting that we live to-
gether. I've learned that we can change
unjust structures, and that structures are
made of relationships. They're never per-
fect, but they can be improved. Instead, if
you shortcut around genuine relationships,
you just wind up with different unjust struc-
tures. | worry that the rest of the country
won't re-learn that lesson in time to avoid
serious societal damage. But it's not too
late here. We have all the tools. Commu-
nity, like the law, isn't indoctrination - it's a
conscious integration of tools.

Assistant Attorney General Douglas
Keehn is Co-Chair of the VBA's Govern-
ment and Non-Profit Division, with Co-
Chair and fellow Assistant Attorney Gen-
eral Ryan Kane. Keehn is a graduate of UC
Santa Cruz, UCLA School of Law, and the
UCLA Public Interest Law and Policy Pro-
gram. He works to protect Vermont’s pub-
lic health care programs and beneficiaries
through the Attorney General’s Medicaid
Fraud and Residential Abuse Unit. &
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by Margaret Olnek, Esq.

Modernizing Family Law in Vermont:
The Argument for Adopting the
Uniform Family Law Arbitration Act

I. Introduction

The Family Law Arbitration Act (FLAA) is
the result of three years of dedicated work
by the Uniform Law Commission (ULC), re-
flecting one of their longer drafting efforts.
In creating this Act, the ULC consulted judg-
es, lawyers, and the ABA Commission on
Domestic and Sexual Violence. The FLAA
introduces a new framework for arbitration
in family law matters, tailored to meet the
needs of separating or divorcing couples
and families. Most importantly, the FLAA in-
corporates the critical oversight role of the
Court as parens patriae in child-related mat-
ters.

The FLAA introduces a versatile dispute
resolution process that could revolutionize
the way pre-decree and post-decree mat-
ters are handled in Vermont. It offers a pri-
vate, time-saving, and cost-effective alterna-
tive that could significantly ease our crowd-
ed court dockets and strained budgets. For
lawyers it adds a powerful tool to their tool-
box, enhancing their ability to serve clients
with a modern, effective alternative to tradi-
tional dispute resolution methods.

Il. The Need for a Specialized Form
of Arbitration in Family Law Cases

There are nearly 8,000 total domestic
actions filed on average each year in Ver-
mont." Making matters more difficult, some
counties still have a backlog of cases from
COVID. Non-emergency domestic cases do
not have priority on court dockets. In many
of these domestic cases, parties are unable
to agree on issues pertaining to pre-mari-
tal agreements, property, and financial mat-
ters. It can take 18 months or longer to re-
solve cases involving children and children’s
issues including parental rights and respon-
sibilities, and child support. If Vermont ad-
opted the FLAA and even some of these liti-
gants moved their unresolved issues to arbi-
tration, it would help clear court dockets so
that remaining domestic cases could move
through the system more quickly.

What's more, the traditional court process
was not designed with the needs of families
in mind. The prospect of litigation can be
overwhelming for people navigating what
is likely one of the most difficult periods of
their lives. Avoiding court, along with its ac-
companying anxiety, expense, and uncer-
tainty has long been the preferred path for

both attorneys and their clients in family law
matters.

Alternative Dispute Resolution (ADR)
methods have gained popularity in family
law, with negotiation and mediation as the
two primary methods. Negotiation, wheth-
er engaged in directly by the divorcing cou-
ple at their own kitchen table, conducted
by the attorneys on behalf of the couple, or
through face-to-face negotiations between
the parties and their respective attorneys, is
the most traditional ADR method.

Mediation is frequently the next step
when negotiation fails. Many couples start
out in mediation and can fully resolve their
case without engaging attorneys at all if
they so choose. Mediation is a process in
which the parties engage a neutral third-
party whose role is to achieve a mutually
agreeable solution in a safe and confidential
environment. The mediator helps the par-
ties express their needs and interests, gen-
erate options, and offer possible solutions.
In some cases, the mediator may assist the
parties in reaching a resolution by helping
each side craft reasonable offers, present
those offers to the other party, and engage
in a back and forth until a final agreement is
reached. The goal of mediation is to resolve
disputes quickly and satisfactorily without
the expense, delay, and anxiety of litigation.
The mediator, however, has no power to im-
pose a resolution.

Because some 90% of cases settle via me-
diation, many jurisdictions across the coun-
try now require a good faith attempt at me-
diation before allowing litigants their day
in court. Pursuant to V.R.FP 18, judges in
Vermont may order the parties to partici-
pate in mediation if the court determines
that the issue(s) could be resolved in media-
tion. Rule 18 further provides that the court
should not order mediation if there are alle-
gations of abuse, if a relief-from-abuse ac-
tion is pending, or if there is a final Relief
From Abuse (RFA) order in effect. Rule 18
does allow for mediation to be waived when
the parties themselves certify that they have
already attempted mediation and have pro-
vided the court with a report of the media-
tion. Judges in Vermont tend to steer pend-
ing cases to mediation whenever possible.

Mediation is not a panacea. It does not
always succeed and is not always appropri-
ate. Mediation may yield a less favorable
outcome, particularly for women. Studies
have shown that women score higher on

agreeableness than men.? This attribute,
which may have its origin in socialization,
may cause women to be more inclined to
compromise. In their efforts to resolve the
case, mediators and/or attorneys may pres-
sure the party that seems more accommo-
dating, compliant, and willing to make larg-
er concessions. Even if this pressure is un-
conscious and unintentional, it can lead to
an agreement that disproportionately favors
one party, resulting in a suboptimal long-
term solution. Beyond the risk of unfair out-
comes, mediation cannot resolve all cases.
If it fails, the parties will need to litigate the
unresolved issues in court.

Enter arbitration. Arbitration can occur af-
ter mediation fails or in lieu of mediation.
Vermont's existing Arbitration Act (VAA)?
was enacted primarily to resolve commer-
cial or civil matters and does not well ac-
commodate the special needs of family law
cases. It is, therefore, seldom employed by
family law practitioners. The VAA does not
require the arbitrator to follow Vermont's
substantive law regarding marital proper-
ty, pre- or post-marital agreements, cohabi-
tation agreements, spousal support, or the
best interests of the child in decisions on pa-
rental rights and responsibilities. This means
that arbitrators are not bound to apply the
established legal standards and principles
that are designed to protect the parties and
children involved in family law disputes. Ar-
bitrators may employ their own ideas of eg-
uity, which can lead to outcomes that may
not align with the parties’ expectations
based on Vermont's family law. This poten-
tial for variance underscores the importance
of carefully considering whether arbitration
under the framework of the existing VAA is
appropriate for resolving family law issues.

lll. Key features and
Benefits of the FLAA

The ULC recognized the need for a sep-
arate uniform act related to the arbitration
of family law matters. During the drafting of
the FLAA, the Commissioners agreed that
the act would need to directly tie into in-
dividual state substantive family law. This is
the FLAA's primary distinguishing feature.
If Vermont adopts the FLAA, an arbitrator
would be required to apply Vermont law in
deciding family law issues.

The FLAA also requires the arbitrator’s fi-
nal decision to include specific findings of
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fact. It is also subject to confirmation by the
court. The court must determine whether
the arbitrator’s award complies with state
law and is in the best interest of the child.
Importantly, the arbitrator is not permitted
to issue an order regarding status; only the
court has the power to issue a divorce de-
cree, terminate parental rights, grant an
adoption or guardianship, and determine
other status relationships.

The FLAA includes the following addi-
tional key features and benefits:

Agreement to Arbitrate

Arbitration under FLAA is voluntary. The
agreement to arbitrate must, however, be in
writing, and must identify the issues to be
arbitrated. It then becomes an enforceable
contract, subject only to traditional contract
defenses (i.e., fraud, duress, lack of capac-
ity). Either party may petition the court to
enforce it.

A unique feature of the FLAA is that while
the parties can agree in advance to submit
issues to arbitration, including child-related
disputes, the agreement to arbitrate such
child-related disputes must be re-affirmed
or agreed to at the time the dispute arises.*
For example, the parties can agree in a pre-
marital agreement to submit all issues to ar-
bitration at the time of divorce. However,
if at the time of divorce, they are unable to
reach an agreement on custody or visitation,
they must re-affirm the agreement to re-
solve their parenting dispute through arbi-
tration. This provides ample protection for
a party to opt-out of arbitration of a child-
related dispute if at the time the dispute
arises they believe the traditional court pro-
cess is the better forum. Thus, they do not
remain locked into arbitration either pre- or
post-decree. An arbitration award on child-
related issues is never a final order in any
event, because such orders can be modified
until the child reaches adulthood.

Choice of Arbitrator

The FLAA recognizes that decisions in-
volving families and children often require
an arbitrator with specialized training. Un-
der the FLAA, an arbitrator must be a law-
yer admitted to practice, a judge or retired
judge, or a licensed professional in a rele-
vant field (i.e., child and family therapist, so-
cial worker, Ph.D. in applied psychology).®
Further, the FLAA specifies that the arbitra-
tor must have training in domestic violence
and child abuse. Presumably, if the parties
select a judge, retired judge, or a practicing
lawyer, they will seek those who have con-
siderable experience and an ongoing inter-
est in family law.

That said, the FLAA allows the parties to
waive the specialized requirements and in-
stead employ an arbitrator who possesses
alternative experience or qualifications. If
an arbitrator is not specified at the time the

parties enter into the agreement, they can
specify a process by which the arbitrator will
be selected.®

Flexibility of the Process, Timing, and
Location

Another key benefit of the FLAA is flex-
ibility. For example, the Act allows for par-
ties to engage in a mediation/arbitration
hybrid process, whereby first they attempt
to resolve their issues via mediation, and
then, if mediation fails, the matter is submit-
ted to binding arbitration. The parties could
choose one person to function in both roles,
which has the added benefit of getting to a
final decision more quickly. Or, they could
agree to retain two separate professionals,
one to act as mediator, and one to arbitrate
if mediation fails to resolve the dispute.

One of the most frustrating aspects of
traditional litigation is getting firm dates for
court hearings. The possibility always exists
that the date will be postponed or interrupt-
ed by other matters on the court’s docket.
Complex cases that require multiple days of
hearings may be scheduled over the course
of months. Divorcing couples may still have
to wait an additional number of weeks or
months after the hearing has concluded for
the court to render a final decision, which
is then subject to appeal. In contrast, the
arbitrator’s final decision is not appealable
(save for correction by the arbitrator due to
evident mistake or mathematical miscalcu-
lation). It is subject only to confirmation by
the Court. Once confirmed, an award is then
enforceable as a judgment.

With arbitration, hearings may be sched-
uled during the evening or over the week-
end as suits the parties and the arbitrator.
This is obviously hugely beneficial to parties
with inflexible work schedules or childcare
challenges. Moreover, before the agree-
ment to arbitrate is finalized, the arbitrator
must disclose any barriers that might pre-
vent them from being able to issue a timely
award, allowing the parties to select a differ-
ent arbitrator if necessary.

Hearings can be formal or informal, de-
pending upon the arbitrator’s process or the
process agreed upon by the parties. They
can be held in a conference room or office,
which may help to further reduce the par-
ties’ anxiety. An arbitration hearing need
not be recorded, unless the issue concerns
a child-related dispute. In that event, the ar-
bitrator is required to cause a verbatim re-
cord of the proceedings to be made.” The
making of a record is now easily accom-
plished through use of various technologies
and without the additional cost of a court
reporter.

Reduced Financial and Emotional Costs
As with other forms of alternative dispute
resolution, the parties share the associated
costs of the arbitration. Under the FLAA,

the arbitrator has the authority to allocate
arbitration fees and other expenses be-
tween the parties. This is an important con-
sideration that attorneys will want to discuss
with clients prior to entering into an arbi-
tration agreement. Of course, the swift-
ness possible with arbitration can reduce le-
gal fees considerably. For cases that, due to
their complexity, are scheduled for multiple
days of hearings over the course of several
months, lawyers must prepare and re-pre-
pare prior to each court date. This repetitive
preparation can drive up costs, making arbi-
tration a more economical option. In cases
involving children, timely resolution is cru-
cial because young lives are at stake, so at-
torneys should weigh the financial costs of
arbitration against the personal costs of de-
lays in court schedules. Parties may also de-
cide that the presence of their attorneys is
not necessary, especially for minor and re-
curring post-decree parenting issues, and
especially if the arbitrator conducts such
hearings informally.

FLAA Domestic Violence and Child
Abuse

If a party is subject to an RFA order, or
the arbitrator believes that a party’s safety
or ability to participate is at risk, the arbi-
trator must stay the proceedings and refer
the parties to court. This intervention allows
a judge to ascertain whether there are rea-
sonable procedures in place to protect a
party from harm and perhaps to issue a RFA
order if necessary. The arbitration may not
continue until the party at risk affirms the
arbitration agreement in a record and the
court determines there are reasonable pro-
tections in place to protect the party from
risk of harm.

The FLAA also requires the arbitrator to
be alert to issues of child abuse or neglect. If
the arbitrator believes that a child is abused
or neglected, the arbitration must be ter-
minated, and the arbitrator is required to
report such abuse or neglect to Vermont's
Family Services Division.®

One unique aspect of the FLAA is that it
allows a party to bring a support person to
the arbitration. This provision was included,
in part, to ensure that a victim of domestic
violence can bring a person of their choos-
ing to give them the confidence to appear.
The support person, however, cannot be a
witness or act as an advocate.’

IV: Other States Have Successfully En-
acted the FLAA

Interest in arbitration for family law cases
has grown across the country and continues
to grow. Even before the promulgation of
the FLAA many states recognized the need
for and have already enacted state-specif-
ic legislation to address arbitration in family
law disputes. While the statutes vary, there
is a growing body of case law regarding ar-

uowLIB) Ul MeT Ajluies Buiziuispoyy

www.vtbar.org

THE VERMONT BAR JOURNAL « SUMMER 2024

35



Modernizing Family Law in Vermont

bitration in family law matters.

The Uniform Law Commission draws from
the experience of these states, as is evident
in the final draft of the FLAA. To date, Wash-
ington, Montana, North Dakota, Pennsylva-
nia, Arizona, Washington, DC, and Hawaii
have enacted the FLAA. The Act has been
introduced in Kansas. Adoption of the FLAA
would be a step towards more efficient, ef-
fective, and cost-effective resolutions of
family disputes in Vermont.

V. Conclusion

If Vermont adopts the FLAA, family law
attorneys should understand the particulars
of the Act and be able to explain how ar-
bitration works to their clients. They should
discuss whether arbitration would be an ap-
propriate method for resolving their current
or potential future disputes to assist their
clients in making this decision, as they al-
ready do with other forms of alternative dis-
pute resolution.

The FLAA is an important step towards
improved family law dispute resolution for
the following reasons:

1. It will reduce court backlogs, freeing up
valuable time for other family law cas-
es.

2. It will establish safeguards for the arbi-
tration process in family law matters by
incorporating Vermont substantive law.
At present, arbitrators in Vermont are
not required to follow Vermont sub-
stantive law, and there is no assurance
that arbitration is an intentional and
sound process.

3. It will make arbitration a more acces-
sible and reliable tool for reducing
stress, anxiety, and other emotional
and financial costs.

Margaret Olnek is an Assistant Profes-
sor of Law at Vermont Law and Graduate
School where she teaches family law and
professional responsibility. She is a certified
divorce coach and a litigator with more than
twenty years of experience. She is admitted
in Colorado and Vermont.

' https://www.vermontjudiciary.org/about-ver-
mont-judiciary/court-statistics-and-reports

2 Costa, P. T., Jr., Terracciano, A., & McCrae,
R. R. (2001). Gender differences in personality
traits across cultures: Robust and surprising find-
ings. Journal of Personality and Social Psycholo-
gy, 81(2), 322-331. https://doi.org/10.1037/0022-
3514.81.2.322

3 12 VSA § 5651 et. seq.

Section 5(c), Uniform Family Arbitration Act
Section 8(a), Uniform Family Arbitration Act
Section 8(b), Uniform Family Arbitration Act
Section 14, Uniform Family Arbitration Act
Section 12 (c), Uniform Family Arbitration Act
Section 10, Uniform Family Arbitration Act. &
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STARTING YOUR OWN
LAW PRACTICE?

APPLY NOW TO JOIN THE
VBA/VLGS SOLO LAWYER
INCUBATOR PROJECT

The Vermont Bar Association and Vermont Law and
Graduate School are accepting applications from new
and new-to-Vermont lawyers who want to start their own
solo law practices. We will select 2-4 candidates to work
with for 18 months as they hone their legal and business
skills. The incoming group will overlap with our present
class of incubator attorneys.

Incubator Attorney Benefits:
--Individual and group mentoring and support to

meet first-year requirements.

--Reimbursement stipend of $2,000 to pay for law
office start-up costs.

--Weekly “rounds” with your peers and VLS and VBA
staff.

--Free membership in the VBA, free admission to
VBA's CLE programs and Lawyer Referral Service,
free VLS course to audit.

--Guest lectures on law practice management, ethics
and trust accounting, tech needs, substantive law
topics and much more.

--Client referrals and experience building through our
low bono programs.

--Links to attorneys and mentors for advice and
future practice opportunities.

Incubator Lawyer Commitments:
--Establish a solo Vermont law practice and become

active in your community.

--Set business goals and self-monitor progress toward
a self-sustaining law practice.

--Get professional liability insurance, office hardware/
software, become licensed in Vermont.

--Take pro bono and low bono cases to comply with
VRPC 6.1.

--Not actively seek other legal employment while in
the Project.

To Apply:
Send a letter of interest and resume to:

Mary Ashcroft, Esq. mashcroft@vtbar.org
Professor Nicole Killoran NAKilloran@vermontlaw.edu
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by Brian Bailey, Esq.

My Experience with the Incubator Program

After more than a decade working with
an Amlaw 100 firm, | felt professionally —
and psychologically, and emotionally -
ready to launch a solo practice. Yet | hesi-
tated. The logistics of starting a one-per-
son law firm were daunting. What about
insurance? Incorporation? Docketing soft-
ware, billing software, computer support?
Who has time to figure all this out? Where
would | even begin? My biglaw firm was a
fine and rewarding place full of colleagues
| liked, | reasoned. But | knew | was ready
for a change.

Then, in mid-2022, at the VBA's Pro-Bo-
no CLE at the statehouse in Montpelier, |
heard a discussion of the incubator pro-
gram that is sponsored by the VBA and
Vermont Law and Graduate School. The
presenters described how new lawyers,
looking to launch a solo career, could re-
ceive support and mentorship. | wondered
if practicing lawyers could qualify, and de-
cided to apply and find out. | learned that
practicing lawyers are, in fact, a significant
constituency among the “incubees” as
| came to know them. | was offered the
chance to become one of their new mem-
bers. | took a deep breath. |signed up.

| am now approaching the end of my
18-month term as an incubee, and | could
hardly be more grateful to the program
and my newfound colleagues and men-
tors for giving me the support and courage
- yes, courage — to become a solo practi-
tioner. Insurance, incorporation, software,
computer support? Solved in a single con-
versation. But it goes so much further than
that.

| was a specialist at my previous firm. |
know patents and intellectual property
backwards and forwards, but as a solo, I'm
called to a much more generalist role. My
new clients, many of whom come through
the pro bono and “low bono” service that
forms a central part of the incubator pro-
gram, need a lot more than IP. They need
help with agreements, new business incor-
porations, leases and negotiations. Could
I, a specialist among specialists, really be of
much help? Yes, as it turns out: every Tues-
day and any day in between, the incubator
program provides a network of readily ac-
cessible expertise. It couples the support
of a law firm with the freedom of being a
solo practitioner.

For anyone considering a solo practice,
| can hardly imagine a better infrastructure
than the incubator program.

For my part, | love my new work as a
solo. For the first time in my professional

career, "work-life balance” is a term with
real meaning. | have a few long-standing
clients that followed me from my previous
firm, but a much larger number of newer
local clients have been introduced to me
through the program. | am deeply grati-
fied to be serving my community in such a
direct and tangible way. | feel connected
to my profession - the legal profession, a
helping profession — in a way | had never
before experienced. When the floods of
July 2023 impacted our state, and especial-
ly my neighbors in Montpelier and Barre,
the VBA was ready with a platform from
which the incubees could provide needed
service to the flood victims in our midst.

As a Vermonter and an American, as a
lawyer and a human, | believe we face in-
credible challenges in the years to come.
As a father, | am determined to meet these
challenges with as much grace and humil-
ity as | can summon. | will meet these chal-
lenges together with the members of my
community, or not at all. Whether we are
finding ways to educate our kids through
a pandemic, rebuilding flooded basements
and roads, or any of the other myriad tests
that await, we can only do it together.

I am incredibly grateful to the VBA and
the incubees for being such a key part of
my community, and for providing such a
crucial link to our broader profession and
our body politic. | might be solo, but I'm
far from alone.

Brian Bailey is the owner of Bailey Legal
Services, PLLC in Berlin, Vermont, and is a
professor at the Vermont Law and Grad-
uate School in connection with its Small
Business Law Center. He is licensed to
practice in Vermont and Indiana, and at the
US Patent and Trademark Office. He has
been practicing law since his graduation in
2008 from Chicago-Kent College of Law. &

EXPERIENCED
INVESTIGATORS

VERMONT & NEW YORK

VTPrivateye's team of licensed
investigators has over 60 years of
combined investigative experience.
‘We provide high quality, thorough

investigative services throughout
Vermont, New York, New England &
across the country.

(802)793-9367 |

susan@vtprivateye.com
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PRIVeAST E'Y E

LLC

SPECIALIZING IN:

Criminal Defense, Civil & Family
Court investigations at the
national, federal & state level

Mitigation/life story investigations and
video production for sentencing &
negotiations
Personal injury settlement videos
Jury pool investigation and focus groups
Background checks
Surveillance
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by Sharon D. Nelson, Esq., John W. Simek, and Michael C. Maschke ©2024 Sensei Enterprises, Inc.

Law Firms Gear Up to Battle Deepfakes

The Rise of Deepfakes

While lawyers have certainly been aware
of deepfakes for years, everyone was fight-
ing malware infections. As we constant-
ly remind lawyers, the cybersecurity world
evolves rapidly — and the prudent law firm
will evolve as well.

In the past year, deepfakes have become
the second most common cybersecurity in-
cident, lagging only behind those persis-
tent malware infections that law firms have
been battling for years.

Mind you, we are not suggesting (yet)
that law firms are being deluged by deep-
fakes. However, having watched the rise of
deepfakes in businesses, law firms know
darn well that they will be invited to the
party by cybercriminals — and that they
must be prepared.

Cybersecurity Awareness Training

Over the years, we have given hundreds
of CLEs on cybersecurity training for law
firms, but for the first time, we are now in-
cluding training to protect law firms against
deepfakes, which may well involve such
things as client voice cloning along with
other forms of deepfakes.

It only takes a matter of seconds to
clone a client’s voice from a sample of the
voice. While there are many permutations
of deepfakes, a common scenario for a law
firm might be a call requesting a lawyer to
wire a large sum of money as part of a busi-
ness transaction. It is amazing how much
information cybercriminals have at their
command to make such requests plausible.

Law firms hold some of the most sensi-
tive data of their clients, and yet they are
unprepared to adequate protect that data.
Deepfakes may prove a considerable chal-
lenge to law firms if they don't institute ad-
equate training.

How Can You Defend
Against Deepfakes?

While each deepfake scenario may
be different, there are means to defend
against deepfakes! Nothing expensive or
complicated about this, but why not set a
secret code word? Perhaps a word unlike-
ly to come up in a legal conversation like
“dinosaur” or “hayride?” Whenever a cli-
ent calls you — or communicates with you
via any form of unsecure audio or video
communication - ask for the code word. If
they don’t have it, terminate the commu-
nication.

Beware, they may say they forgot the
code word. Start from the beginning — you
call them at a known good number and es-
tablish a new code word. Is this perfect or
all-inclusive in protecting you? No. But it's
a start and it doesn’t cost a cent.

Do change the code words from time to
time, just in case. We're certain that legal
practice management systems will (if they
haven't already) build verification tech-
niques into their systems allowing two-way
authentication.

Tried and True Hallmarks of Deepfakes

One hallmark: The communication is ur-
gent, particularly when monies are to be
wired immediately. The authors all agree
that you should take special care when you
are asked to deal in cryptocurrencies which
are still often fraught with risks.

Gift cards? Oh yes, we have seen a law
firm where an employee was asked to buy
gift cards by the “managing partner.” She
bought $1200 worth of gift cards which
ended up in the criminal’s hands. And no,
the firm did not reimburse her. A law firm'’s
version of “tough love” we suppose.

Other indicators of probable fraud in-
clude “don’t tell anybody what you're do-
ing” warnings, asking for personal/confir-
mation information, and telling you to keep
the communication itself on the “down
low.”

Things That Used to Identify Deepfakes

The world was a simpler place not so
long ago. You could look at a deepfake vid-
eo and see things like strange skin tones,
odd lighting effects or jerky movements.
The speech wouldn't sound quite right or
was out of sync. Perhaps the eyes didn't
blink or the body moved a bit strangely.
You'll still see some of the old defects, but
increasingly artificial intelligence is making
many deepfakes harder to spot.

On the flip side, Al is often now used to
detect Al-generated deepfakes, And it's
very likely that, even as Al deepfakes be-
come better and better, so will Al deepfake
detection technologies. Our foe is also our
friend when it comes to Al.

Final Thoughts

Worth a careful read: The story of how
a finance worker at a multinational firm
was tricked into paying out $25 million by
a deepfake video call from the company’s
chief financial officer which included sever-

al members of staff on the call, all of whom
were also deepfaked. https://www.cnn.
com/2024/02/04/asia/deepfake-cfo-scam-
hong-kong-intl-hnk/index.html. It is time
for law firms to prepare for deepfake at-
tacks before they too become headlines!

Sharon D. Nelson, Esq. is an attorney and
the president of Sensei Enterprises, Inc. She
is a past president of the Virginia State Bar,
the Fairfax Bar Association and the Fairfax
Law Foundation. She is a co-author of 18
books published by the ABA. snelson@
senseient.com.

John W. Simek is vice president of
Sensei Enterprises, Inc. He is a Certified
Information Systems Security Professional
(CISSP), Certified Ethical Hacker (CEH)
and a nationally known expert in the area
of digital forensics. He and Sharon provide
legal technology, cybersecurity and digital
forensics services from their Fairfax, Virginia
firm. jsimek@senseient.com.

Michael C. Maschke is the Chief
Executive Officer at Sensei Enterprises,
Inc. Mr. Maschke is an EnCase Certified
Examiner (EnCE), a Certified Computer
Examiner (CCE #744), an AccessData
Certified Examiner (ACE), a Certified Ethical
Hacker (CEH), and a Certified Information
Systems Security Professional (CISSP). He is
a frequent speaker on IT, cybersecurity and
digital forensics and he has co-authored
14 books published by the American
Bar Association. He can be reached at
mmaschke@senseient.com. &
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SIGN UP for VBA Low Bono Opportunities!

The VBA runs the following grant-funded programs which pay lawyers
a reduced fee (low bono) to represent disadvantaged and low-income
clients:

Victims of Crime Act Project: The VBA has applied for another
federal VOCA grant. If approved, we will be paying $100/hour for 10-
20 hours assisting clients in legal matters relating to their
victimization. Cases include custody and divorce, partition actions,
assisting with evictions, collections defense, estate planning, no-
stalking orders and much more. Because of the particular need for
lawyers to take on family matters, we offer free CLE training programs
in parental rights and post adoption contact agreements (“"PACA")
representation.

County Low Bono Project: The Vermont Bar Foundation and the
Vermont Supreme Court fund the VBA’s County Low Bono

Project. You receive $75 an hour for 3-6 hours helping low-income
clients in landlord/tenant matters, foreclosure and collections defense,
child support contempt defense, PACA matters, and adult involuntary
guardianship cases. Training programs for free CLE credits are
available.

Small Business Legal Assistance Project: Vermont Law and
Graduate School and the VBA have once again joined forces to assist
small business owners with their legal needs. Funded by a new
federal earmark grant, we pay you $75 per hour for up to 10 hours of
legal work in such areas as business formation, leases and contracts,
business succession, intellectual property, employment law, business
tax issues, regulatory compliance and other business-related matters.

For more information, please contact mashcroft@vtbar.org.
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by Mark C.S. Bassingthwaighte, Esq. | mbass@alpsinsurance.com

Why Solo Attorneys Should Never View
Succession Planning as Optional

The two most common excuses |'ve
heard over the years for not having a suc-
cession plan in place are these. It's either
“my plan is to die at my desk,” which isn't
a plan at all, or "l just haven’t been able to
find the time,” which almost always means
they know it should be done but it's nev-
er going to happen. If either excuse rings
true for you, now'’s the time to start for two
reasons.

First, if you happen to be a solo, you real-
ly don’t want to leave the headache of hav-
ing to wind up the practice and trying to
figure out what to do with all your closed
files to an unsuspecting non-lawyer spouse.
In fact, to this day | still get the occasional
call from someone who finds themselves in
this very situation. One commonality these
callers all have is significant distress and
anger over being left with a mess they are
ill prepared to handle, and which unfortu-
nately can all too easily lead to unintended
consequences.

Here's one example of how the failure to
plan can end badly. Most attorneys know
full well that client property shouldn't be
destroyed prematurely or haphazardly;
but of course, non-lawyer spouses often
haven't a clue. And also understand that
even if they did, non-lawyer spouses aren’t
bound by the rules of professional conduct.
The end result is sometimes all closed files
are promptly destroyed because the griev-
ing spouse doesn’t know what else to do.
Then, after doing so, the spouse comes to
learn that one of those destroyed files is
needed to properly defend against a claim
of malpractice. Making matters worse, the
spouse also eventually learns there is no

insurance coverage in place because she
didn’t know that at the time of passing,
she had to contact the malpractice carrier
in order to purchase tail coverage. The un-
intended consequence is the deceased at-
torney’s estate may end up not being what
everyone was counting on it being.

Second, Rule 1.3 of the ABA Model
Rules of Professional Conduct addresses
diligence. The Rule reads, “A lawyer shall
act with reasonable diligence and prompt-
ness in representing a client.” This means
attorneys are to act with commitment,
dedication, and where appropriate even
zealous advocacy, workloads are to be rea-
sonable so that all matters can be resolved
competently, and that procrastination is an
enemy that is to be avoided at all costs. Yet
an attorney’s obligations don’t end there.
There is an obligation to prevent neglect of
a client matter post attorney death or dis-
ability. Comment 5 to this rule goes on to
state “To prevent neglect of client matters
in the event of a sole practitioner’s death
or disability, the duty of diligence may re-
quire that each sole practitioner prepare a
plan, in conformity with applicable rules,
that designates another competent lawyer
to review client files, notify each client of
the lawyer’s death or disability, and deter-
mine if there is a need for immediate pro-
tective action.”

Given all that | have seen and experi-
enced as a risk manager over the years,
| personally have trouble coming up with
a set of circumstances where | would feel
comfortable saying no such plan would be
required for a solo. The only question for
me is how to get there.
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Save the date for
the VBA’s biennial

PRO BONO
CONFERENCE

October 17,2024
at the State House
Montpelier, VT

-

Okay, so what do | need to do
to create a succession plan?

The most important detail to take care
of when planning for your death or disabil-
ity is designating a successor. This attor-
ney will need to agree to be responsible
for administering the winding down of your
practice. Again, it's important to remember
that the purpose here is not to try to find
someone who is willing to come in and take
over your entire practice. It's about finding
someone willing to step in and take the
lead in winding down your practice. Keep
this distinction in mind because it can help
when it comes to trying to find someone
willing to take on this important responsi-
bility.

That said, should the unexpected ever
happen, this person will need to be able
to make rapid decisions and, for a brief pe-
riod of time, take on some of the respon-
sibilities of an additional practice. This
means your designated attorney should be
someone who is competent, experienced,
and displays the utmost professionalism
because this person must be able to be ex-
peditious about notifying clients, conduct-
ing file review, taking any necessary protec-
tive actions, and transitioning files to other
attorneys. Your designated attorney should
also be someone who is quite familiar with
your areas of practice and not likely to have
a significant number of conflict concerns
arise should they ever need to step in.

An additional benefit of designating a
successor attorney (and consider making
this a reciprocal designation if both of you
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are solos) is that this individual can also act
as your backup attorney thereby allowing
you to take extended absences from your
office for work, pleasure, or health rea-
sons. Also, don't forget to make sure ap-
propriate employees are made aware of
who your designated attorney is and how
to contact this individual should this ever
become necessary.

Once the successor designation process
is complete, there are a few other tasks
worth doing. Consider providing notice of
the existence of and reason for a designat-
ed attorney in your fee agreements so cli-
ents are aware of the steps you have taken
to protect their interests in the event of an
emergency.

Develop and maintain an office proce-
dures manual that discusses your calendar-
ing system, conflict system, active file list,
open and closed file systems, accounting
system, and any other key system. This re-
source will prove valuable in helping your
designated attorney quickly come up to
speed on how you run your practice. This
is also just one of a number of reasons why
it is so important to keep critical systems
such as the calendar and conflict system
current at all times.

Your designated attorney will need to re-
view all client files as quickly as possible in
order to determine if any immediate pro-
tective action is necessary. Given this, nev-
er get lackadaisical with your file documen-
tation process. The documentation in all
files should always be thorough and cur-
rent. Missteps can all too easily occur as a
result of poorly documented files.

Finally, write a letter for the designated
attorney that details duties for all employ-
ees; includes login instructions to all nec-
essary computers and systems; provides fi-
nancial details such as location and account
numbers for all bank accounts, particular-
ly client trust accounts; and contact infor-
mation for all staff and principal vendors
such as banks, insurance companies, utility
companies, and the landlord. In short think
about what you would need to know if you
were the person coming in to wind down
your practice and capture that intellectual
capital in a way that will be useful to the
designated attorney.

Additional assistance in developing a
plan for your death or disability can be
found in a handbook published by the Or-
egon State Bar Professional Liability Fund.
This valuable free resource is available on-
line and may also prove quite useful to your
designated attorney should his or her ser-
vices ever be needed. In the handbook
Planning Ahead: A Guide to Protecting
Your Clients’ Interests in the Event of Your
Disability or Death you will find items such
as a checklist for closing another attorney’s
office, a sample notice of designated as-
sisting attorney, sample letters to clients, a

sample authorization for the transfer of a
client file, and much more. Also, be aware
that a number of resources based upon
the materials in this Oregon guide are also
available on the websites of a number of
other state bars.

Since 1998, Mark Bassingthwaighte,
Esqg. has been a Risk Manager with ALPS,
the nation’s largest direct writer of profes-
sional liability insurance for lawyers. In his
tenure with the company, Mr. Bassingth-
waighte has conducted over 1200 law

firm risk management assessment visits,
presented numerous continuing legal ed-
ucation seminars throughout the Unit-
ed States, and written extensively on risk
management, ethics, and technology. Mr.
Bassingthwaighte is a member of the State
Bar of Montana as well as the American Bar
Association where he currently sits on the
ABA Center for Professional Responsibil-
ity's Conference Planning Committee. He
received his J.D. from Drake University Law
School. &

CONNECTIONS PUZZLE
by Kevin Lumpkin, Esq.

Kevin is trying something different for this issue of the VBJ. This
puzzle is in the style of the New York Times Connections puzzles.
Each word in the puzzle belongs in one of four categories. Your
job is to pick out the four sets of four words and identify what they
have in common. Thanks to Matt Greer, Esq. for test-solving.

See page 44 for the Spring Journal’'s Crossword Solution.
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How to Stop Hating the Law: A Path to
Hope for Miserable Lawyers

By: Stuart Teicher

Publisher: BookBaby (2024)

118 pages

Reviewed by: Philip Back, Esq.

Wellness is important. When | first be-
gan practicing law, there were no wellness
CLEs, and mental health was not discussed
in law school. Things have changed.

Several years ago, | was a litigator, and
| hated it. It consumed me and made me
anxious. | didn't talk to any other lawyer
about it for fear that it would affect my ca-
reer. But my wife, a non-lawyer, knew, and
she bought me a meditation book written
for lawyers." | was at such a low point that |
read it, and it helped. It made me hate my
job a little less.

That is the point of Stuart Teicher's new
book, How to Stop Hating the Law. Al-
though meditation is a common compo-
nent of wellness CLEs, it is not the focus of
Teicher's book. Instead, Teicher describes
a process, in a relatable style, with a mod-
est goal: how to stop hating the practice
of law. The book, and this review, are not
criticisms of meditation and mindfulness.
Those techniques and practices are impor-
tant and useful tools in your attorney-well-
ness toolbox. But Teicher offers a different
“tool” to help accomplish the same well-
ness goal. Teicher's technique can com-
plement the other tools—meditation and
mindfulness—or it can be used alone be-
cause it's not always necessary to use all
the tools in a toolbox to accomplish a task.

Teicher's style makes the book easy to
read. It is written as if the author, in his sig-
nature New Jersey style, is talking directly
to you—a practicing lawyer. It is not written
like a textbook, treatise, or even an instruc-
tion manual. The book comes across as a
long essay (only 118 pages), not an imper-
sonal academic text with citations to other
boring academic texts.

BOOK REVIEW

The book starts out simple and explains
its modest goal. The author assures you
he cannot make you love your life or your
job. He merely wants to help you better
tolerate your job. That seems like a good
enough start. For those who want to trans-
form themselves into happy people who
love working as a lawyer, this book offers
few insights. But reading this book and fol-
lowing its instructions may put you in a bet-
ter position to becoming a mythical hap-
py lawyer if you ever find the elusive guide
to true happiness. Given the epidemic of
mental health problems in the legal profes-
sion, How to Stop Hating the Law is a good
book for many lawyers who secretly strug-
gle to get out of bed each day.

The other legal self-help book | read,
about meditation and mindfulness, of-
fers instructions that can be used by any-
one, even though the book is written for
lawyers by lawyers. Meditation, mindful-
ness, and mental wellbeing are not sub-
jects unique to the legal profession. Even a
stressed-out hamburger cook in a cartoon
sitcom benefits from learning meditation in
an episode of Bob’s Burgers.?2 The point is
that the mindfulness techniques taught in
books and CLEs can benefit anyone, not
just lawyers.

By contrast, How to Stop Hating the Law
does not have such universal application.
Many of its tips and guidance can be used
by people in professional or managerial
positions, but the insights and instructions
offered by Teicher are clearly intended to
improve the wellbeing of lawyers specifi-
cally. Even though the book is geared to-
wards a particular audience, it is unmistak-
enly a self-help book. There are instruc-
tions and exercises that are meant to be
followed in a particular order, which distin-
guishes this book from a novel about a law-
yer's wellness journey or a reference book
about mental health.

The first part of the book is a short in-
troduction, explaining who this book is
for, and why you should continue reading.
It examines common problems in the le-
gal profession, which most lawyers can re-
late to, and persuasively argues that law-
yers cannot “meditate ourselves out of the
misery that is the practice of law” (Teich-
er, 2024, Part 1). Teicher is upfront about
the fact that he is not a therapist or mental
health counselor, and if you need those ser-
vices, he advises you to seek professional
help. But Teicher doesn't try to be a thera-
pist. Instead, he asks you to hear him out
and give his method a try because, “What
other choice do you have? You're friggin’
miserable. . . . If you have a better idea,
go for it. But if you had a better idea, you

probably wouldn’t have started to read this
book” (Teicher, 2024, Part 1).

The book is written for cynical, skeptical
lawyers who are at the end of their psycho-
logical ropes. The author's “secret missing
ingredient is . . . brainwashing. You need to
brainwash yourself to tolerate the practice”
of law (Teicher, 2024, Part 1). Teicher could
have easily told us that he is teaching men-
tal conditioning, a new paradigm, or cog-
nitive behavioral techniques, but his tar-
get audience has heard about all that crap.
He knows that “brainwashing” yourself is a
technique you definitely haven't tried, and
if you are ready for a self-help book written
by someone like you—a lawyer, not a psy-
chologist—then this is the wellness book
for you.

Teicher offers six steps on “a path out
of the misery” (Teicher, 2024, Part 2). The
first couple of steps seem easy enough
for someone who is struggling and seek-
ing help. Step one: Accept that it's time for
change and admit that your life or practice
has become unmanageable. Step two: Take
a hard look at yourself and your practice.
Admit and identify your personal flaws. The
author provides useful insights and exercis-
es to help accomplish these steps, which
require deep thinking and self-reflection.

The next two steps build on the first
two. They require a change of mindset.
Once you've admitted you need to change
(step one) and identified your personal
flaws (step two), it is time to redefine suc-
cess (step three) and accept that a mission
greater than yourself can restore fulfillment
to your career (step four). Again, accepting
that there’s more to life than materialism,
and that balance and contentment are nec-
essary (step three), are not earth-shatter-
ing concepts. (If this idea is foreign to you,
then this book alone is unlikely to help you.)
However, step four “is where | might lose
you. . .. [because] this next part—about the
need to find a mission that's greater than
yourself—this is where you might jump
ship” (Teicher, 2024, Part 2).

If the need to develop a mission state-
ment, in order to find meaning in your life,
is too much for you, then the next two
steps are going to be particularly difficult.
Step five requires you to embark on a com-
prehensive plan of incremental change,
personally. This means developing habits
to clean up your space and person, build
and improve personal relationships, and
getting a hobby. Once you do that, you
should then essentially become an expert
in your legal field and stick out in a crowd,
e.g., dress differently.

The last step—embark on a comprehen-
sive plan of incremental change in your
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practice—is where you complete your tran-
sition from a miserable lawyer into a brain-
washed corporate tool. Step six, which
takes up almost half the book, encourages
you to live your life according to your mis-
sion statement, incorporate your mission
statement into your work, become charis-
matic, become a better a manager in your
office, and become a “thought leader” in
the profession (Teicher, 2024, Part 2). Each
of these sub-steps has its own set of in-
structions, such as read your mission state-
ment every day, create “measurable action
goals,” be empathetic, delegate tasks, and
develop a brand (Teicher, 2024, Part 2).
Step six is the hardest step for me to ap-
preciate, despite the useful advice on of-
fice management and interpersonal rela-
tionships, because the end result sounds
like a person so different from myself—
someone | don't want to be, even if this

person doesn't hate his job. | suspect
many other Vermont lawyers, particular-
ly those in very small offices, will feel the
same way. Budweiser, Disney, Nike—those
are brands; you, by contrast, are a person.
But if your goal is to excel in business and
be praised for your work, then the instruc-
tions in this book are solid, common-sense
actions you can take to improve your work
and your life, even if you're not particularly
miserable.

In conclusion, this book isn't just for mis-
erable lawyers who feel trapped and hope-
less; this book is for any professional who
seeks to improve his or her business. The
author's insights and writing style make this
book approachable to both the miserable
and the non-miserable alike.

Philip Back, Esq. is a legal advisor for the
Department for Children and Families, and

a former assistant attorney general. He has
held various legal positions in state govern-
ment since graduating from the University
of Florida, College of Law, in 2008.

T Jenna Cho & Karen Gifford, The Anxious Law-
yer (2016).

2 Bob’s Burgers: Bridge Over Troubled Rudy
(Fox television broadcast May 2, 2021). &

Want to review a book for the
Vermont Bar Journal? You can
review your own book or one that
you think would be of interest in
VBJ readers. We look especially
for reviews of new titles, or new
editions of old titles, that have some
connection to Vermont. (A Vermont-
based reviewer counts!) Interested?
Send inquiries to info@vtbar.org.

IN MEMORIAM

Robert James Perry

Robert Perry, formerly of Shelburne and
North Hero, died peacefully on Dec. 2nd,
at Carlyle Place in Macon, GA. Bob grew
up in Essex Junction, son of Claude and
Clara Perry, brother of Bill and Claude Jr.
He earned an engineering degree from
the University of Vermont and was induct-
ed into Tau Beta Pi, the engineering honor
society. Forsaking his engineering degree,
he left with his wife Jane and 3-week-old
daughter, Lynne, for law school at the Uni-
versity of Virginia, where he graduated in
1965.

Fulfilling his ROTC obligation to the US
Navy, Bob was fortunate to receive his first
choice of duty station, Seattle before it was
hip, where his son Jonathan was born. The
family returned to Vermont in 1969, where
Bob established his law practice, Perry and
Schmucker, and was able to serve several
generations of clients.

He is survived by his grandchildren: Jas-
per, Sydni, Will, and Becca, wife Jane, and
family members: daughter Lynne, son Jon-
athan, daughter-in-law Charlotte, brother
Boo, and many nieces and nephews.

Bob loved the Green Mountains and
Lake Champlain. In his later years, a great
day had a bike ride around North Hero and
a cold beer as the sun set over the Adiron-
dacks. There were lots of great days.

Kathy J. Strahm

Kathy J. Strahm, 64, of Saint Albans,
died at 9:55 am on Thursday, May 23 at a
friend’s residence in Indiana after battling
brain cancer. She was born on July 2, 1959,
in Angola, IN and adopted by Glen and
Betsy (Johnston) Strahm, her loving par-
ents from Monroe, IN.

On Oct. 14, 2006, she married Lucie Car-
michael of Montreal, Canada, who survives
her. Kathy is also survived by her mother,
Betsy Strahm of Bluffton, IN; brother, Lar-
ry (Karen) Strahm of Pegram, TN and two
additional siblings from her birth mother;
half-sister, Cassandra (Jeffrey) Silva of St-
urgis, Ml and half-brother, Kenneth (Laura)
Andrews of Bisbee, AZ. She also leaves be-
hind nephews, nieces, other relatives and
many friends. She was preceded in death
by her father, Glen Strahm.

Kathy excelled academically and athleti-
cally in both high school and college. She
graduated with academic honors and nu-
merous athletic awards from Adams Cen-
tral High School, Monroe, IN in 1977, and
Indiana Central University, Indianapolis, IN
in 1982.

Kathy was an Attorney at Law, having
graduated from the IU School of Law in In-
dianapolis, with a Doctorate of Jurispru-
dence, in 1985. She worked as a Public
Defender of Family and Criminal law from
2000-2022 in the Vermont Chittenden,
Franklin and Grand Isle County courts. She
served as a Deputy Prosecutor in Fayette

County, IN in 1999 and was Chief Deputy
Prosecutor of Brown County, IN from 1991
to 1994. As an attorney for the Indiana De-
partment of Natural Resources, she draft-
ed The Indiana Wetlands Primer, for Indi-
ana Coastal Management Program for the
Lake Michigan shoreline. She was a sole
practitioner for parts of her career and also
served as a Public Defender in the Marion
County Municipal Courts.

Kathy was an accomplished umpire in
women's softball. She attained her Inter-
national Level Umpire certification in 1987
and was assigned to work in the 1996 Sum-
mer Olympics in Atlanta. She umpired the
1990 Women's World Championship, the
1987 Pan American Games and the 1987
Jr. Girls’” World Championship. She worked
many ASA tournaments and NCAA cham-
pionships and the NCAA Women's Col-
lege World Series in 1992. She served as
the Umpire-in-Chief for the NCAA Wom-
en’s Softball 2007-2011. She served as a
Member of the Board of Directors of the
NASO (National Association of Sports Offi-
cials). She was inducted into the Indianapo-
lis Softball Hall of Fame in 1996.

David Alan Jenkins

The Hon. David Alan Jenkins, 89, of Burl-
ington, passed away peacefully on May 29,
2024, surrounded by his loving wife and
two daughters.

David was born in Springfield, MA., on
Feb. 6, 1935, the youngest of four children,
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In Memoriam

to Edward Sampson and Ruth (MacLeod)
Jenkins. The family moved to Burlington in
1939 to a house which David called home
for more than 80 years. Many experienc-
es helped shape the man who contribut-
ed much to our state and community. Two
principles aligned throughout his life: ser-
vice above self and a strong Christian faith.

A student of Taft Elementary School, Da-
vid was a member of the sixth grade class
that received a generous gift, an origi-
nal painting titled “The Babysitter,” from
the American painter Norman Rockwell
in memory of a fellow classmate who had
died. Decades later, David took an active
role in retaining the painting for the com-
munity when the school district proposed
selling it. The painting now resides perma-
nently at the University of Vermont Flem-
ing Museum.

Boy Scouts provided an important com-
pass in David's boyhood, and he was thank-
ful for many opportunities through scout-
ing that strengthened his character and es-
tablished a strong sense of leadership.

At Burlington High School, David was
a notable athlete in football, basketball,
and track and field. He was proud to have
played quarterback for the Seahorses un-
der the guidance of coach Buck Hard and
was one of the “five iron men” who helped

the varsity basketball team claim the 1953
Vermont State High School Championship
trophy. That team went on to win the quar-
terfinal round of the New England State
Championship tournament played at the
Boston Garden, one of two Vermont teams
to ever do so.

Acceptance to Dartmouth College
opened many doors for David, and he re-
mained very proud and inspired by the ex-
periences the Big Green D provided. He
played freshman basketball, sang in the
glee club, joined Sigma Alpha Epsilon fra-
ternity and chose to study history because
he believed that “unless we know history,
we are doomed to repeat it.” He graduat-
ed in the Dartmouth class of 1957 and ful-
filled his military scholarship commitment
by serving in the U.S. Coast Guard Reserve,
where he sharpened his leadership skills
and discovered an interest in maritime law.

David met Susan Merritt Killebrew on a
blind date. They married in June 1962 and
lived in Hartford, CT., while he pursued his
law degree at the University of Connecticut
Law School. To accomplish this, he worked
full time for Southern New England Tele-
phone Company by day and attended law
school by night. He completed his degree
in 1965 and was admitted to the Connecti-
cut Bar that same year.

Here’s the Spring Journal’s Crossword Solution!
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In 1966 David brought his young fam-
ily back to Burlington, was admitted to
the Vermont Bar and began to establish
his career. He quickly became partner of
the law firm Hoff, Curtis, Bryan, Quinn and
Jenkins. He was elected by the Burlington
community as alderman and city counsel-
or for Ward 6 from 1970 to 1972. He was
appointed as the first full-time Burlington
city attorney in 1972, working with mayors
Francis Cain and Gordon Paquette. After
practicing law for 14 years, David was ap-
pointed by Gov. Richard Snelling as a Dis-
trict Court judge in 1979 and as a Superi-
or Court judge in 1981, where most of his
work was presiding over criminal and civil
trials. He was one of nine Superior Court
judges who traveled in rotation to the 14
counties across the state. These appoint-
ments were a point of pride for David, and
he appreciated the opportunity to travel
the entire state and serve each community.
He retired from the bench in 2005 and con-
tinued to serve from time to time for an-
other five years.

David tirelessly volunteered throughout
his life. Some of his many endeavors includ-
ed Sunrise Rotary (2007 to 2024), Burling-
ton fire commissioner, public member of
the Vermont Medical Practice Board (2008
to 2019), Meals on Wheels driver for Chit-
tenden County, and serving as a deacon
and trustee for his church. David was a life-
long member of the First Congregational
Church and raised his family honoring and
living the traditions of his faith. Also, he
was an inspirational lifelong learner and an
active member of the Grand Lodge of Ver-
mont Free and Accepted Masons, attaining
the Scottish Rite 32nd degree with the Ver-
mont Consistory.

David was passionate about sports, in-
cluding tennis, Alpine and Nordic skiing,
hiking, and fishing. He was very proud of
his Scottish descent and the rich heritage of
the Clan MacLeod. He often donned a shirt,
slacks or scarf of the clan’s dress or hunting
tartan, always exclaiming the motto “Hold
Fast MacLeod!” He enjoyed strong and en-
during friendships with school classmates,
colleagues and friends throughout his life.
Many were lifelong, and they often gath-
ered to reminisce about youthful capers
and life’s challenges and successes. These
friendships were important touchstones
to him. He had many happy memories of
high school and college reunions and an-
nual fishing trips to Maine with a steadfast
group of friends.

David is survived by his loving wife of
nearly 62 years; daughters, Lisa (Beck-
ner) Bryan and Heather (Sam) Jewell; four
grandchildren, Merritt and Lucien Bryan
and Benjamin and Elizabeth Jewell; and
many nieces and nephews. He was preced-
ed in death by his parents and his siblings,
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In Memoriam

Joan Zwick, Ruth Elizabeth (Betty) Maley
and Dr. Edward W. Jenkins.

Matthew I. Katz

Matthew Ira Katz was born on August 6,
1946 to Abraham and Minnie Katz in New
York City. They lived in Queens Village with
his older brother, Sheldon. They spoke Yid-
dish and grew up surrounded by a large
extended family. Abe worked in the dia-
mond district as a stone setter, while Min-
nie stayed at home. He died on June 25,
2024, in Burlington.

Matt graduated from New York City pub-
lic schools. He attended Trinity College in
Hartford, Connecticut, graduating in 1967.
He immediately went on to Rutgers Law
School in Newark, New Jersey, where one
of his favorite professors was Ruth Bad-
er Ginsburg. He married Elaine Kaplan in
1968, in Northampton, Mass. Upon grad-
uating from law school in 1970, he and
Elaine moved to Burlington. At the age of
23, he started his law career at Vermont Le-
gal Aid as a staff attorney in the Burling-
ton office.

During his three-year employment at
Vermont Legal Aid, he was co-counsel for
the plaintiffs in Beecham v. Leahy, a chal-
lenge to the constitutionality of Vermont's
abortion prohibition law. He won in the
Chittenden Superior Court in a landmark
decision from the Vermont Supreme Court
that predated the US Supreme Court de-
cision in Roe v. Wade. Matt valued civic
duty, serving on several local boards and
committees, and running unsuccessfully for
Burlington city Alderman on a platform to
increase local bus service.

Matt moved on to the Burlington law
firm of Latham, Eastman, Schweyer and
Tetzlaff, where he began as the firm's coun-
sel for the University of Vermont. He be-
came a partner at the firm and developed
experience in commercial litigation, repre-

senting clients in banking and construction.

In 1985, Gov. Madeleine Kunin appoint-
ed Matt to a Vermont Superior Court judge-
ship. Like all superior judges at the time, he
sat in superior courts in many counties and
presided over all kinds of trials in civil, crim-
inal, and family cases. He developed exper-
tise in civil cases, and often sat in the Chit-
tenden Superior Court in Burlington. On
his retirement, the Assistant Judges named
the second floor courtroom in the Chitten-
den Superior Court the “Judge Matthew
Katz Courtroom” in his honor.

Although Matt sat primarily in civil cas-
es, it was a criminal case that gave him the
most notoriety, again involving abortion.
A group of anti-abortion protestors were
arrested for illegal activities in connection
with protests at Planned Parenthood and
were brought before Judge Katz in crimi-
nal court. He ordered them to be released
on bail, but only if they gave their names,
which they refused to do. A standoff result-
ed, and the protestors were placed in jail.
Other anti-abortion protestors then con-
ducted a protest at Judge Katz's house, the
only time in Vermont that such a home pro-
test has occurred.

Matt was also known for his humor. In
the lulls that occasionally occur in trial pro-
ceedings, Matt would write limericks and
draw cartoons on what was occurring in
court. To capture his essence, many were
read at his retirement party.

Later in his career, he was nominated to
be a member of the prestigious American
Law Institute. The ALl is the nation’s lead-
ing independent organization producing
scholarly work to clarify, modernize, and
improve the law through restatements.
Membership in this historic and prestigious
organization is by invitation and a recogni-
tion that a person is at the top of their field
as a leading professor, advocate or judge.

Matt retired in 2011. Eight months later,
he had a stroke that impaired his mobility
and speech. He joined the Aphasia Choir,

preparation rates.
Tom Peairs, 1-802-498-4751.
tlpeairs@sover.net
www.vtgdro.com

CLASSIFIEDS

SERVICES

QDROs (QUALIFIED DOMESTIC RELATIONS ORDERS).

| prepare QDROs and other retirement pay and pension benefit domestic relations
orders for federal, state, municipal, military and private retirement plans as may be
required by the terms of the settlement agreement or the court’s final order.

I handle all initial contacts with the plan or third party administrator and provide all
necessary processing directions when the order is ready for filing.

Vermont family law attorney since 1986. Contact me for additional information and

a group of stroke and traumatic brain in-
jury survivors who, despite speech deficits,
sing using a different part of the brain than
is impacted by aphasia. He sang with the
choir at its annual performances. He had so
many incredible and giving coaches in his
physical, occupational and speech thera-
pists and medical team. He enjoyed NDAA
(adaptive) Kayaking with old friends at the
Waterbury Reservoir and in the Champlain
Islands and he always looked forward to at-
tending Tuesday UVM stroke group meet-
ings. During this phase of his life, those
around him were inspired by his positive
attitude and resilience. We are thankful for
all the wonderful people who cheered Matt
on during his recovery.

In 2015, the Vermont Bar Association cre-
ated the Matthew Katz Award to be given
to persons in the judicial system who dem-
onstrate the characteristics of Judge Mat-
thew Katz. These included a deep commit-
ment to the law, professionalism, and fair
treatment for all who come before the ju-
diciary.

Matt had many interests outside the law,
including nature photography, cooking,
history and current events. He was adept
at lemon currant scones, and a family fa-
vorite was his mushroom barley soup. He
was partial to biographies and listening to
the MET Opera on the weekends. He and
Elaine traveled widely together. Their ad-
ventures included backcountry trekking to
the Havasupai Indian reservation, hiking, fly
fishing and horseback riding in Arizona and
Colorado. He enjoyed traveling through
Europe, taking photos, absorbing historical
landmarks and enjoying the cuisine. Just
a week prior to his stroke, he and Elaine
completed a biking trip through southern
Italy.

Matt was a special mentor, husband, fa-
ther and Zaide. Never one to impose, upon
request, he was always willing to add gram-
matical and content suggestions to papers.
He was very proud of his ability to say more
with less. He will be missed but never for-
gotten.

Matt is survived by his wife of 55 years,
Elaine Katz; son Ben, and his wife Dr. Megan
Malgeri of Burlington and their two daugh-
ters, Sylvia and Louisa. Matt had many be-
loved friends and family. We would like to
recognize the many attorneys, judges and
friends who visited the house and nursing
home to read to Matt. He had visitors 3-4
days per week solidly for the past 12 years.
The love and compassion his friends dis-
played was nothing short of magical and
brought great joy to Matt. You all bright-
ened his life.
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